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LETTER  OF  TRANSMITTAL 


State  of  North  Caeolina, 
Department  of  the  Attorney  General 
RALEaGH,  15  December,  1932. 

To  His  Excellency,  O.  Max  Gardner,  Governor,  Raleigh. 

Dear  Sir: — I  herewith  transmit  the  Biemiial  Report  of  this  department 
for  the  years  1930-32. 

The  report  contains  certain  tables  of  criminal  statistics.  These,  as  they 
relate  to  courts  inferior  to  the  Superior  Court,  are  inadequate  and  incom- 
plete, because  of  the  abbreviated  scope  of  the  statute  under  which  they 
are  collected.     That  statute,  C.  S.  1588,  is  as  follows: 

The  recorder  or  clerk  of  any  court  authorized  to  be  adopted  by 
this  subchapter  shall  make  reports  to  the  attorney  general  of  all 
criminal  actions  disposed  of  by  such  court  in  the  same  manner 
and  to  the  same  extent  as  is  now  required  by  law  of  the  clerks  of 
the  superior  courts  of  this  state. 

It  will  be  noted  that  these  reports  of  criminal  statistics  of  inferior 
courts  are  not  required  to  be  made  except  from  the  courts  established 
under  subchapter  IV  of  the  chapter  on  courts.  This  excludes  from  the 
requirement  a  large  number  of  Recorder  and  Municipal  Courts,  created 
under  special  acts  prior  to  1919.  All  of  these  inferior  courts  having  juris- 
diction greater  than  that  of  courts  of  Justices  of  the  Peace  should  be 
required  to  make  such  reports,  if  these  statistics  are  to  be  of  any  con- 
siderable  value. 

Opinions  of  the  Office 

Only  a  very  small  percentage  of  the  opinions  and  letters  of  this  department 
are  included  in  the  report.  Constantly,  we  give  many  advisory  opinions 
to  local  officers. 

Considerable  confusion  exists  in  the  public  mind  as  to  the  extent  to 
which  opinions  of  this  office  are  official  rulings.  That  they  are  such  when 
given  to  a  department,  officer  or  agency  of  the  State  Government,  in  rela- 
tion to  the  official  duties  of  the  inquirer,  is  well  established.  That  is 
also  true,  by  force  of  statute,  with  respect  to  some  other  opinions,  such 
as  those  to  all  election  officials.  But  that  is  not  generally  true  of  letters 
written  by  the  department  to  local  officers  in  relation  to  their  duties. 
Inquiries  of  this  kind  have  been  for  so  long  constantly  answered  by  the 
department,  and  there  has  been  such  an  increase  of  that  practice  within 
recent  years,  it  is  now  generally  thought  that  such  letters  are  not  merely 
advisory,  as  is  the  case,  but  of  full  official  nature.  This  popular  opinion 
is  particularly  prevalent  with  respect  to  such  letters  of  the  department 
to  local  officials,  with  regard  to  taxation  matters. 
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The  School  Code 

Again,  I  recommend,  as  I  did  in  1930,  tliat  the  school  laws  be  rewritten 
in  their  entirety. 

The  need  for  this  is  greater  now  than  then.  In  1923,  the  General  Assem- 
bly passed  a  School  Code,  prepared  and  developed  upon  a  particular  theory. 
We  have  now  adopted  a  state  school  system.  Many  statutes  have  been 
superimposed  upon,  or  added  to,  that  School  Code.  These  later  statutes 
do  not  articulate  with  the  School  Code  of  1923,  so  as  to  build  a  structure 
with  parts  fitly  joined  together.  Construction  of  these  acts  is  most  diffi- 
cult, and,  in  many  instances,  cannot  be  attained  upon  any  well-conceived 
reasoning.  We  should  have  an  entirely  new  School  Code.  These  laws 
should  be  rewritten,  upon  the  theory  of  the  state  school  system  at  present 
in  operation,  with  such  changes  as  may  be  made  by  the  General  As- 
sembly of  1933. 

Taxation  Laws 

I  assume  that  the  Revenue  and  Machinery  Acts,  as  is  the  practice,  will 
be  rewritten  at  the  approaching  session  of  the  General  Assembly.  But, 
the  same  should  be  done  with  respect  to  taxation  laws  of  a  more  perma- 
nent nature.  The  statutes,  with  respect  to  sale  of  land  for  delinquent 
taxes,  and  the  foreclosure  of  tax  certificates,  should   be  simplified. 

The,   Election    Laws 

Again,  I  recommend,  as  I  did  in  1930,  that  our  Election  Laws  be  re- 
written. We  should  have  a  real  Australian  or  secret  ballot  act.  And 
I  think  that  the  absentee  voter's  law  should  be  repealed. 

Departmental  Appropriation  s 

We  have  submitted  an  estimate  of  the  needs  of  the  department  for  the 
next  biennium.  For  the  fiscal  year  1931-32,  this  department  was  given 
an  appropriation  of  $16,250.00,  or  $920.00  in  excess  of  the  then  salaries. 
Anyone  can  readily  see  that  such  an  appropriation  is  entirely  inadequate. 
As  a  consequence,  we  have  had  to  ask,  from  time  to  time,  for  allotments 
out  of  the  Contingency  and  Emergency  Fund,  and,  also,  to  rely  upon  other 
state  agencies  for  traveling  expenses,  and  other  items,  when  undertaking 
particular  tasks  for  them. 

Under  the  present  law,  the  salary  of  the  Assistant  Attorney  General, 
attached  to  the  Revenue  Department,  is  paid  out  of  the  appropriation  for 
that  department.  This  should  be  changed,  and  the  appropriation  made 
directly  to  the  Attorney  General's  office.  The  same  is  true  with  respect 
to  all  other  needs  of  the  department.  No  other  state  agency  should  be 
expected  to  pay  for  mimeographing,  printing  or  traveling  expenses  of  this 
office.  A  sufficient  appropriation  should  be  made  to  the  Attorney  Gen- 
eral's  Department   to   cover   these   items. 

The  Corrupt  Practices  Act  of  1931,  and  the  Anti  Trust  Act  place  cer- 
tain duties  upon  this  department,  with  respect  to  investigations.  No 
appropriation  has  heretofore  been  made  for  the  expense  of  such  work.  As 
a  consequence,  when  the  necessity  for  such   investigations  has   arisen,   the 
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Attoi-ney  General  has  been  forced  to  ask  for  an  allotment  out  of  the  Con- 
tingency and  Emergency  Fund  for  that  purpose.  We  are  now  asking  for 
an  appropriation  of  $5,000.00  for  each  year  of  the  next  biennium,  for 
the  expenses  of  such  investigations.  In  using  such  an  appropriation,  the 
policy  of  strict  economy,  pursued  by  the  department  with  respect  to  all  of 
its   expenditures,  will  be  followed. 

The  Attorney   General's    Department 

All  legal  work  of  the  State  should  be  under,  and  controlled  by,  the 
Attorney  General.  I  believe  that  to  be  the  clear  meaning  and  intent  of 
the  Constitution.  The  name  of  the  office,  ex  vi  termini,  imports  such 
meaning.  That  construction  is  confirmed  by  the  express  language  of  the 
Constitution,  Article  III,  section  14:  "The  Attorney  General  shall  be, 
ex  officio,  the  legal  adviser  of  the  Executive  Department." 

In  saying  this,  I  am  not  seeking,  or  asking  for  the  department,  any 
power  or  authority  other  than  that  which  normally,  naturally  belongs 
here.  Nor  would  I  seek  to  have  this  department  encroach  upon  the  powers 
of  any  other  officer.  But,  I  am  convinced  that  the  powers  and  duties  con- 
ferred upon  this  department  by  the  Constitution,  are  incapable  of  liquida- 
tion by  any  statutory  action,  v/hich  would  attempt  to  confer  them  upon 
any  other  officer. 

I,  therefore,  earnestly  recommend  that  necessary  laws  be  passed  placing 
all  legal  work  for  all  executive  departments  under  the  control  and  super- 
vision of  the  Attorney  General. 

Respectfully, 

Dennis  G.  Brummitt, 
Attorney  General. 


EXHIBIT  I 


Civil  Actions  Disposed  of  or  Pending  in  the  Coukts  of  Nokth 
Carolina  and  the  Federal  Courts 

Pending  in  Superior  Courts  of  !N'orth  Carolina 

Northcutt  V.  Peoples  Bonded  Warehouse  and  Stedman,  Treasurer. 

Southeastern  Express  Co.  v.  Maxwell,  Com'r. 

State  and  Park  Commission  v.  Surety  Companies. 

Rucker  Bonded  Warehouse  Corp.  v.  Maxwell,  Com'r. 

State  ex  rel.  Maxwell  v.  Reynolds  Tobacco  Co. 

Long  V.  Anderson  and  Owen. 

General  Electric  Supply  Corp.  v.  State  College. 

State  Y.  Standard  Oil  Co.,  et  al. 

State,  Stedman,  Treas.  &  Maxwell,  Com'r  v.  Holston  Oil  Co.,  et  al. 

Mrs.  S.  Holderfield  v.  Geo.  Ross  Pou,  et  al. 

l^orfolk- Western  v.  Maxwell,  Com'r. 

Ashlyn  L.  Cannon  v.  Maxwell,  Com'r. 

U.  S.  Mortgage  Co.  v.  Maxwell,  Com'r. 

John  P.  Stedman,  State  Treas.  v.  Consolidated  Indemnity  Co. 

Stedman,  Treas.  v.  Southern  Surety  Co. 

Hackney  v.  Hood,  Com'r  of  Banks. 

Wayne  Co.,  et  al.  v.  Stedman,  Treasurer. 

Disposed  of  in  Superior  Courts  of  North  Caeolina 

State  &  Com'r  of  Revenue  v.  Lola  G.  Harwood. 
State's  Prison  v.  McGuire. 
J.  Lawrence  Sprunt  v.  MaxAvell,  Com'r. 

C.  Ray  Swain  v.  L.  P.  McLendon,  Chairman,  and  State  Board  of 
Elections. 

Pending  in  the  Supreme  Court  of  North  Carolina 

University  of  North  Carolina  v.  High  Point. 
State  ex  rel.  Maxwell,  Com'r  v.  Kent-Coffey  Mfg.  Co. 
Thos.  W.  Elliott,  et  al.  v.  O.  Max  Gardner,  Governor,  et  al. 
Brown  Realty  Co.  v.  Maxwell,  Com'r. 
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Disposed  of  in  the  Supbeme  Coukt  ow  Noeth  Carolina 

Great  A.  &  P.  Tea  Co.  v.  Maxwell,  Com'r,  199  N.  C,  433. 

Bunn  V.  Com'r  of  Eevenue,  199  'N.  C,  557. 

Railway  Express  Agency  v.  Com'r  of  Eevenue,  199  IST.  C,  637. 

Sou.  Grain  &  Provision  Co.  v.  Maxwell,  Com'r,  199  N".  C,  661. 

State  and  Town  of  Ahoskie  v.  Moye,  200  N.  C,  11. 

Mrs.  L.  B.  Parsons  v.  Board  of  Education,  200  1^.  C,  88. 

In  Re :  Hayes,  200  J^.  C,  133. 

Baker  v.  State,  200  K  C,  232. 

Moore  v.  State,  200  K  C,  300. 

State  ex  rel  Boney,  Com'r  v.  Grand  Lodge  O.  F.,  200  N.  C,  331. 

Maxwell,  Com'r  v.  Chemical  Construction  Co.,  200  IST.  C,  500. 

Hunt  V.  State,  201  K  C,  37. 

State,  et  al.  v.  M.  W.  Gant,  et  al.,  201  I^.  C,  211. 

F.  M.  Glenn  v.  Board  of  Com'rs,  Durham  County,  et  al.,  201  N.  C,  233. 

HoUowell  V.  Dept.  Conservation  &  Development,  201  N.  C,  616. 

Hunt,  Admr.  v.  Adjutant  General's  Dept.,  201  'N.  C,  707. 

T^ichols  V.  Maxwell,  Com'r,  202  N".  C,  38 

Kirk  V.  Maxwell,  Com'r,  202  N".  C,  41. 

In  Re :  Bank  of  Whiteville,  202  N.  C,  25;1. 

Com'r  of  Banks  v.  E.  C.  White,  202  N.  C,  311. 

Com'r  of  Banks  v.  Harvey,  202  N".  C,  380. 

Beaufort  County  v.  Highway  Commission,  202  N.  C,  433. 

Chowan  Co.  v.  Com'r  of  Banks,  202  :N".  C,  672. 

State  of  K  C.  v.  T.  I.  Hughes,  et  al.,  202  N.  C,  763. 

Everett  v.  IST.  C.  Fair  Association  (per  curiam),  202  N.  C, 

Maxwell  v.  Trust  Co.,  203  K  C,  143. 

State  of  N.  C.  v.  Stikeleather  (per  curiam),  202  1^.  C,  

Pending  in  General  County  Court  (Buncombe  Co.) 
S.  K.  Young  V.  J.  C.  Champion. 

Pending  in  United  States  Supreme  Court 

Wallace  B.  Davis  v.  State  of  North  Carolina. 

Wallace  B.  Davis,  Luke  Lea  and  Luke  Lea,  Jr.  v.  State  of  Jl^orth 
Carolina. 

Disposed  of  in  United  States  Supreme  Court 

Clark  V.  Commissioner  of  Revenue,  282  U.  S.,  811. 

Hans  Rees'  Sons,  Inc.  v.  Maxwell,  Com'r  of  Revenue,  283  U.  S.,  123. 

Great  A.  &  P.  Tea  Co.  v.  Maxwell,  Com'r  of  Revenue,  284  U.  S.,  575. 
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Pending  in  U.  S.  Disteict  Couet 

U.  S.  V.  First  &  Citizens  Bank. 
Transportation  Corp.  v.  Self. 

Disposed  of  in  U.  S.  District  Coukt 

]!^at'l  Surety  Co.  v.  Catawba  Construction  Co.  and  State  Prison  De- 
partment, 51  Fed  (2d),  1074. 

Gramling  v.  Maxwell,  Com'r,  52  Fed.  (2d),  256. 

Pending  in  U.  S.  Circuit  Court  of  Appeals 
TJ.  S.  V.  Doughton  and  Jeffress. 

Disposed  of  in  TJ.  S.  Circuit  Court  of  Appeals 
Garysburg  Mfg.  Co.  v.  Pender  County,  50  Fed.  (2d),  732. 

Pending  in  Supreme  Court  op  !N'ew  York  State 
Loftin,  Receiver,  v.  University  of  I*f .  C,  et  al. 


EXHIBIT  II 


List  of  Cases  Ajrgued  by  the  Attorney  General  and  Assistant  Attor- 
ney General  Before  the  Supreme  Court,  Fall  Term,  1930 ;  Spring 
Term,  1931;  Fall  Term,  1931;  Spring  Term,  1932. 

AUGUST  TEEM,  1930 

1.  State  V.  Allison,  from  Haywood;  manslaugliter ;  appeal  by  de- 
fendant ;  affirmed. 

2.  State  V,  Baker,  from   Carteret ;  worthless  ciieck ;  appeal  by  de- 
fendant; reversed. 

3.  State  V.   Beal,   from   Cherokee ;   storebreaking,    etc. ;    appeal  by 
defendant;  venire  de  novo. 

4.  State  V.  Benthal,  from  Hertford;  larceny;  appeal  by  defendant; 
affirmed. 

5.  State  V.  Bryson,  from  Jackson ;  manslaughter ;  appeal  by  defend- 
ant; new  trial. 

6.  State  V.   Burke,  from  Hertford;   profane   language;   appeal  by 
defendant;  affirmed. 

7.  State  V.  Burno,  from  Richmond ;  A.  D.  W. ;  appeal  by  defendant ; 
affirmed. 

8.  State  V.  Cornett,  from  Ashe;  injury  to  property;  appeal  by  de- 
fendant ;  new  trial. 

9.  State  V.  Ellis,  et  al.,  from  Rowan ;  robbery,  etc. ;  appeal  by  de- 
fendant ;  affirmed. 

10.  State  V.  English,  from  Duplin;  murder,  2nd  degi-ee;  appeal  by 
defendant  affirmed. 

11.  State  V.  Fain,  from  Cherokee ;  housebreaking,  etc. ;   appeal  by 
defendant;  reversed. 

12.  State  V.  Fletcher,  from  Wilkes;  prostitution;  appeal  by  defend- 
ant ;  reversed. 

13.  State  V.  Hall,   from  Hertford;   liquor;   appeal  by  defendant; 
affirmed. 

14.  State  V.  Harvell,  from  Brunswick ;  liquor ;  appeal  by  defendant ; 
affirmed. 

15.  State  V.  Herring,  C,  from  Sampson;  murder,  first  degree;  ap- 
peal by  defendant ;  affirmed. 
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16.  State  V.  Herring,  E.,  from  Sampson;  murder,  first  degree;  ap- 
peal by  defendant ;  new  trial. 

17.  State  V.  Hefner,  from  Catawba ;  A.  W.  intent  to  kill ;  appeal  by 
defendant;  affirmed. 

18.  State  V.  Horton,  from  Moore;  worthless  cbeck;  appeal  by  de- 
fendant ;  reversed. 

19.  State  V.  Jobnson,  from  Vance;  liquor;  appeal  by  defendant; 
reversed. 

20.  State  v.  Lawrence,  from  Hertford;  burglary,  first  degi-ee;  appeal 
by  defendant;  affirmed. 

21.  State  V.  Martin,  from  Forsyth;  worthless  check;  appeal  by  de- 
fendant; reversed. 

22.  State  v.  McRae,  from  Scotland;  murder,  first  degree;   appeal 
by  defendant;  affirmed. 

23.  State  v.  N'elson,  from  Forsyth ;  false  pretense ;  appeal  by  defend- 
ant ;  new  trial. 

24.  State  v.  Portee,  from  Richmond;  assault  with  deadly  weapon; 
appeal  by  defendant;  affirmed. 

25.  State  v.  Ross,  from  Pitt ;  worthless  check ;  appeal  by  defendant ; 
judgment  arrested;  error. 

26.  State  v.   Scoggins,  from  Polk;   liquor;   appeal   by  defendant; 
affirmed. 

27.  State  v.  Scoggins,  from  Polk;  resisting  officer;  appeal  by  defend- 
ant; affirmed. 

28.  State  v.  Sizemore,  from  Stokes;  violation  game  law;  appeal  by 
defendant;  affirmed. 

29.  State  v.  Sloan,  from  Person;  murder,  first   degree;  appeal  by 
defendant;  affilrmed. 

30.  State  v.  Staley,  from  Wilkes ;  forfeited  recognizance ;  appeal  by 
defendant ;  affirmed. 

31.  State  V.   Sterling,  from   ISTew  Hanover;  murder,    first  degree; 
appeal  by  defendant ;  affirmed. 

32.  State  v.  Talley,  from  Transylvania;  larceny;  appeal  by  defend- 
ant ;  new  trial. 

33.  State  v.  Tart,  from  Harnett;  carnal  knowledge;  appeal  by  de- 
fendant; remanded. 

Docketed  aistd  Disjjissed 

34.  State    v.  Allen,  from  Buncombe. 

35.  Stiate  V.  Bass,  from  "Wayne. 

36.  State  v.  Bynum,  from  "Wilson.  ,' 
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37.  State  v.  Bay,  from  Carteret. 

38.  State  v.  Harris,  from  Edgecombe. 

39.  State  v.  Hayeslip,  from  Eorsytli. 

40.  State  v.  Massey,  from  Durham. 

41.  State  V.  McBryde,  from  Hoke. 

42.  State  v.  Plott,  from  Clay. 

43.  State  v.  Sharp,  from  Wilson. 

44.  State  v.  Shuler,  from  Cherokee. 

45.  State  v.  Uzzell,  from  Wayne. 


EEBRUAHY  TERM,  1931 

46.  State  v.   Casey,  from  Lenoir;  murder,  first  degree;  appeal  by 
defendant;  affirmed. 

47.  State  v.  Caudle,  from  Guilford;  embezzlement;  appeal  by  de- 
fendant; affirmed. 

48.  State  v.   Combs,  from   Surry ;  housebreaking,  etc. ;   appeal  by 
defendant;  affirmed. 

49.  State  v.  Doyle,  from  Halifax;  carnal  knowledge;  appeal  by  de- 
fendant; affirmed. 

50.  State  v.  Fields,    from    Vance;    liquor;    appeal    by    defendant; 
affirmed. 

51.  State  V.  Hicks,  from  Person;  liquor;  appeal  by  defendant;  new 
trial. 

52.  State  v.  Lattimore,  from  Cleveland;  violation  banking  law;  ap- 
peal by  defendant ;  affirmed. 

53.  State  v.  Levy,  from  Durham;  larceny;  appeal  by  defendant; 
affirmed. 

54.  State  v.  Marion,  from  Davidson;  murder,  second  degree;  appeal 
by  defendant ;  affirmed. 

55.  State  v.  Rhodes,  from  McDowell;  murder,  first  degree;  appeal 
by  defendant ;  new  trial. 

56.  State  v.  Rose,  from  Wilson;  liquor;  appeal  by  defendant;  af- 
firmed. 

57.  State  v.  Shatley,  from  Wilkes ;  seduction ;  appeal  by  defendant ; 
reversed. 

58.  State  v.  Steadman,  from  Polk;  robbery;  appeal  by  defendant; 
affirmed. 

59.  State  v.  Vanderburg,  from  Gaston;  C.  C.  W. — A.  D.  W. ;  appeal 
by  defendant ;  new  trial. 
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60.  State  v.  Watkins,  from  "Wake;  A.  D.  W.,  ajppeal  by  defendant; 
new  trial. 

Docketed  and  Dismissed 

61.  State  V.  Fay,  from  Forsytli. 

62.  State  v.  Anderson,  from  Mecklenburg. 

63.  State  v.  Goldston,  from  Chatham. 

64.  State  v.  Oakes,  from  Guilford. 

65.  State  v.  Wilson,  et  al.,  from  Catawba. 


AUGUST  TERM,  1931 

66.  State  v.  Arnold,  from  Craven;  murder,  second  degree;  appeal 
by  defendant ;  affirmed. 

67.  State  v.  Ashe,  from  Cherokee;  municipal  ordinance;  appeal  by 
defendant;  reversed. 

68.  State  v.  Beal,  from  Cherokee ;  burglary,  etc. ;  appeal  by  defend- 
ant; affirmed. 

69.  State  v.  Best,  from  Cherokee ;  larceny,  etc. ;  appeal  by  defendant ; 
new  trial. 

70.  State  v.  Brewer,  from  Wake;  violation  banking  laws;  appeal 
by  defendant;  affirmed. 

71.  State  V.  Brigman,  from  Buncombe;   abandonment;   appeal   by 
defendant;  new  trial. 

72.  State  v.  Brock,  et  al.,  from  Swain;  larceny,  etc.;  appeal  by  de- 
fendant; appeal  dismissed. 

73.  State  v.  Brown,  from  Moore;   abortion;   appeal  by  defendant; 
new  trial. 

74.  State  v.  Casey,  from  Lenoir;  murder,  first  degree;  appeal  by 
defendant;   (newly  discovered  evidence)   error  and  remanded. 

75.  State  v.  Cox,  from  Pitt ;  robbery ;  appeal  by  defendant ;  affirmed. 

76.  State  v.  Deal,  from  Burke ;  manslaughter ;  appeal  by  defendant ; 
affirmed. 

77.  State  v.  Dowd,  from  Moore ;  pei-jury ;  appeal  by  defendant ;  new 
trial. 

78.  State  v.  Durham,  from  Guilford;  manslaughter;  appeal  by  de- 
fendant ;  affirmed. 

79.  State  v.  Elmore,  from  Macon ;  breaking,  etc. ;  appeal  by  defend- 
ant; new  trial. 

80.  State  v.  Gibson,  from  Buncombe;  abandonment;  appeal  by  de- 
fendant; affirmed. 
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81.  State  V.  Goss,  from  Lee;  miirder,  first  degree;  appeal  by  defend- 
ant; affirmed. 

82.  State  v.  Griffin,  from  Orange;  murder,  first  degree;  appeal  by 
defendant;  affirmed. 

83.  State  v.  Guice,  from  Henderson;  assault  on  female;  appeal  by 
defendant;  affirmed. 

84.  State  v.  Herring,  E.,  from  Sampson;  murder,  first  degree;  ap- 
peal by  defendant ;  affirmed. 

85.  State  v.  Hildebran,  from  Burke;  disorderly  bouse;  appeal  by 
defendant;  affirmed. 

86.  In  re:  Hubbard,  babeas  corpus;  reversed. 

87.  State  V.  Jones,  from  Greene;  abandonment ;  appeal  by  defendant ; 
affirmed. 

88.  State  v.   Kirby,  from  Polk;  aifray;  appeal  by  defendant,  re- 
manded. 

89.  State  v.  Lancaster,  from  Edgecombe;  embezzlement;  appeal  by 
defendant;  affirmed. 

90.  State  v.  Latbingbouse,  from  Carteret ;  manslaughter ;  appeal  by 
defendant  affirmed. 

91.  State  V.  Moore,  from  Davidson ;  murder,  first  degree ;  appeal  by 
defendant;  affirmed. 

92.  State  v.  Morrison,  from  Cabarrus;   housebreaking;  appeal  by 
defendant;  affirmed. 

93.  State  V.  Rhodes,  M.,  from  Henderson;  embezzlement;  appeal  by 
defendant ;   affirmed. 

94.  State  v.  Rice,  from  Madison ;  manslaughter,  appeal  by  defendant ; 
new  trial. 

95.  State  v.  Shipman,   from  Transylvania;  conspiracy;  appeal  by 
defendant;  affirmed. 

96.  State  v.  Shumaker,  et  al.,  from  Iredell;  liquor;  appeal  by  de- 
fendant; affirmed. 

97.  State  v.  Smith,  from  Vance;  burglary,  first  degree-rape;  appeal 
by  defendant ;  affirmed. 

98.  State  v.  Spain,  from  Durham ;  burglary,  second  degree ;  appeal 
by  defendant ;  new  trial. 

Docketed  and  Dismissed 

99.     State  v.  Cook,  from  Durham. 

100.  State  V.  Jones,  from  Johnston. 

101.  State  V.  Kiger,  from  Forsyth. 
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102.  State  v.  Kirby,  from  Haywood. 

103.  State  v.  Matthews,  et  al.,  from  Rowan. 

104.  State  v.  McArtan,  from  Harnett. 

105.  State  v.  Eives,  from  Chatham. 

106.  State  v.  Turner,   from  Forsyth. 

107.  State  v.  "Weayer,  from  Harnett. 


EEBRUAEY  TERM,  1932 

108.  State  v.  Agnew,  from  Cabarrus ;  A.  D.  W. ;  appeal  by  defendant ; 
new  trial. 

109.  State  v.  Avant,  from  Scotland;  murder,  first  degree;   appeal 
by  defendant ;  new  trial. 

110.  State  V.  Boger,  from  Mecklenburg;  manslaughter;  appeal  by 
defendant ;  new  trial. 

111.  State  V.  Church,  from  Burke;   arson;   appeal  by  defendant; 
reversed. 

112.  State  V.  Cole,  from  Robeson;  violation  banking  laws;  appeal  by 
defendant;  affirmed. 

113.  State  V.  Cox,  et  al.,  from  Pitt;  robbery;  appeal  by  defendant; 
appeal  dismissed. 

114.  State  V.  Davis,  from  Buncombe ;  violation  banking  laws ;  appeal 
by  defendant ;  affirmed. 

115.  State  V.  Donnell,  from  Guilford;  murder,  first  degree;  appeal 
by  defendant ;  affirmed. 

116.  State  V.  Ferrell,  from  Durham;  manslaughter;  appeal  by  de- 
fendant; affirmed. 

117.  State  V.  Fleming,  from  Surry;   manslaughter;  appeal  by  de- 
fendant; affirmed. 

118.  State  V.  Griffin,  from  Orange ;  murder,  first  degree ;  appeal  by 
defendant;  appeal  dismissed. 

119.  State  V.  Hauser,  from  Davie;  murder,  first  degree;  appeal  by 
defendant;  new  trial. 

120.  State  v.  Lea,  et  al.,  from  Buncombe;   conspiracy;  appeal  by 
defendants;  affirmed. 

121.  State  V.  Lefler,  from  Davie;  A.  &  B.;   appeal  by  defendant; 
new  trial. 

122.  State  v.  Livingston,  from  Wilkes;  breaking,  etc.;   appeal  by 
defendant;  new  trial. 
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123.  State  v.  Lyon,  from  Guilford;  malfeasance;  appeal  by  defend- 
ant; appeal  dismissed. 

124.  State  v.  Mitchell,  from  "Wake;  violation  banking  laws;  appeal 
by  State;  affirmed. 

125.  State  v.  Moore,  from  Davidson;  murder,  first  degree;  appeal 
by  defendant;  appeal  dismissed. 

126.  State  v.  Myers,  from  Pitt;  murder,  first   degree;   appeal  by 
defendant;  affirmed. 

127.  State  v.  Myrick,  from  Burke;  A.  &  B. ;  appeal  by  defendant; 
reversed. 

128.  State  v.  Myi-ick,  from  Burke;  liquor;   appeal  by  defendant; 
reversed. 

129.  State  v.  McKay,  from  Brunswick ;  seduction ;  appeal  by  defend- 
ant; affirmed. 

130.  State  v.  Posey,  from  Swain;  murder,  second  degree;  appeal  by 
defendant;  affirmed. 

131.  State  V.  Rawls,  from  Pitt ;  embezzlement ;  appeal  by  defendant; 
new  trial. 

132.  State  v.  Simmerson,  from  Porsytb ;  liquor ;  appeal  by  defendant; 
appeal  dismissed. 

133.  State  v.    Smith,   from  Brunswick;   embezzlement;    appeal  by 
defendant;  affirmed. 

134.  State  v.  Stansell,  from  Buncombe;  manslaughter;   appeal  by 
defendant ;  new  trial. 

135.  State  v.  Turpin,  from  Swain;  liquor;  appeal  by  defendant; 
new  trial. 

136.  State  v.  Whitehurst,  et  al.,  from  Pitt;  larceny;  appeal  by  de- 
fendant; affirmed. 

Docketed  and  Dismissed 

137.  State  v.  Buftkin,  from  Columbus. 

138.  State  v.  Cain,  from  Forsyth. 

139.  State  v.  Edney,  from  Henderson. 

140.  State  v.  Farlow,  from  Montgomery. 

141.  State  V.  Koonce,  et  al.,  from  Lenoir. 

142.  State  v.  McCall,  from  Hoke. 

143.  State  v.  Oliver,  from  Forsyth. 

144.  State  v.  Oliver,  from  Forsyth. 

145.  State  v.  Rector,  from  Burke. 
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SUMMABY  OF  CaSES 

Affirmed  on  defendant's  appeal -. 62 

New  trial  or  reversed  on  defendant's  appeal 36 

Affirmed  on  State's  appeal 1 

Remanded  on  defendant's  appeal  3 

Judgment  arrested 1 

Venire  de  novo 1 

Appeal  dismissed 41 


Total 145 


CRIMINAL  STATISTICS 


STATEMENT  A 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  I^f  the  Superior  Courts 
During  the  Fall  Term,  1930,  and  Spring  Term,  1931 


Counties 


a    a 

OQ 


Alamance 

Alexander 

Alleghany 

Anson 

Ashe 

Avery 

Beaufort 

Bertie 

Bladen— 

Brunswick — 
Buncombe — 

Burke 

Cabarrus 

Caldwell 

Camden 

Carteret 

Caswell 

Catawba 

Chatham 

Cherokee 

Chowan 

Clay 

Cleveland 

Columbus 

Craven 

Cumberland. 

Currituck 

Dare 

Davidson 

Davie 

Duplin 

Durham 

Edgecombe.. 

Forsyth 

FrankUn 

Gaston 

Gates 

Graham 

Granville 

Greene 

Guilford 

Halifax 

Harnett 

Haywood  ... 
Henderson... 

Hertford 

Hoke .- 

Hyde 


125 


116 
10 
45 
45 

209 
45 

171 

167 
9 
21 
31 
73 
24 
87 
16 
40 

165 

189 
78 

113 
7 
9 

210 
80 
53 

189 
49 

348 
31 

273 
31 
63 
77 
28 

348 

146 

no 

226 
71 
47 


16 
1 

183 

4 

3 

56 

20 

13 

13 

105 

8 

75 

41 

4 

11 

17 

6 

37 

13 


52 

51 

81 

123 

15 

1 

57 

29 

45 

232 

111 

377 

41 

100 

56 

139 
31 
208 
189 
60 
12 
15 
80 
39 
23 


184 

168 

27 

58 

56 

281 

48 

235 

204 

13 

31 

47 

76 

60 

93 

21 

40 

212 

235 

153 

223 

22 

10 

248 

102 

95 

372 

143 

640 

71 

351 

82 

63 

202 

59 

520 

320 

167 

222 

83 

121 

46 

28 


49 

19 

24 

263 

72 

119 

122 

13 

42 

28 

283 

41 

117 

180 

10 

32 

37 

77 

46 

71 

14 

28 

153 

152 

110 

128 

18 

9 

203 

59 

52 

308 

103 

585 

52 

186 

59 

27 

177 

37 

436 

283 

115 

87 

58 

94 

38 

22 


2 
11 

1 
22 
10 
38 
17 
13 
12 
22 
20 

8 
35 
18 


12 
29 

7 

4 

28 
42 
24 
28 

4 

1 
30 
18 

9 
34 
27 
120 
17 
51 
12 

2 
19 
12 
77 
25 
20 
37 
18 
23 

7 


34 

32 

37 

79 

29 

20 

3 

134 

16 

33 

19 

9 

43 

25 

35 

113 

10 

9 

2 

1 


76 

63 

25 

308 

84 

202 

172 

30 

58 

58 

314 

53 

246 

209 

13 

32 

48 

79 

61 

100 

22 

40 

217 

242 

159 

236 

22 

10 

267 

109 

98 

421 

160 

725 

72 

373 

87 

63 

216 

59 

559 

335 

170 

238 

86 

127 

47 

31 


BIENNIAI.  EEPORT  OF   THE  ATTORNEY   GENEBAX 


21 


STATEMENT  A-Continued 


Counties 


Iredell 

Jackson... 

Johnston 

Jones 

Lee 

Lenoir 

Lincoln 

Macon 

Madison 

Martin 

McDowell 

Mecklenburg 

Mitchell 

Montgomery 

Moore 

Nash- 

New  Hanover,. 
Northampton.. 

Onslow 

Orange 

Pamlico 

Pasquotank 

Pender 

Perquimans 

Person.. 

Pitt 

Polk 

Randolph 

Richmond 

Robeson 

Rockingham 

Rowan t 

Rutherford 

Sampson 

Scotland 

Stanly... 

Stokes 

Surry 

Swain. 

Transylvania 

Tyrrell 

Union 

Vance 

Wake.... 

Warren 

Washington 

Watauga 

Wayne 

Wilkes.. 

Wilson 

Yiadkin 

Yancey 

Total 


74 
39 
86 
42 
27 

109 
45 

120 

no 

41 

388 

321 

8] 

50 

51 

113 

58 

34 

95 

99 

42 

24 

43 

2 

132 

33 

80 

141 

61 

187 

159 

119 

68 

51 

72 

28 

86 

91 

35 

33 

11 

59 

35 

393 

18 

2 

64 

84 

494 

98 

169 

100 


*9,605 


34 
1 
40 
29 
23 
82 
18 
9 

10 

45 

37 

330 


24 
43 
133 
184 
95 
56 
81 
38 
37 
68 
7 
74 
58 
12 
50 
87 
89 
101 
93 
22 
42 
38 
11 
36 
11 


5 

5 
50 
45 
395 
44 
16 

3 
91 
27 
131 
18 

3 


5,780 


57 


62 


99 
40 
122 
67 
49 
172 
63 
125 
115 
85 
408 
596 
75 
73 
76 
232 
221 
126 
147 
169 
76 
58 
105 
9 
199 


181 

140 

313 

250 

196 

86 

93 

110 

37 

120 

101 

36 

35 

15 

108 

73 

743 

54 

15 

65 

166 

492 

203 

177 

97 


14,545 


902 


23 
125 
48 
43 
130 
47 
67 
76 
68 
182 
398 
65 
31 
67 
123 

ns 

79 
113 
132 
49 
38 
68 
3 
162 
91 
79 
120 
95 
148 
164 
154 
79 
74 
55 
32 
91 
98 
20 
26 


56 
529 
44 
11 
49 
109 
240 
147 
118 
74 


10,433 


35 
12 
17 
29 

7 

18 
110 

5 
19 

6 
33 
61 
35 
13 
22 
19 
19 
27 


13 

19 

19 

33 

34 

18 

11 

17 

4 

7 

15 

4 

5 

10 

1 

13 

22 

119 

9 

6 

1 

18 
42 
14 
24 
16 


2,009 


25 

4 

45 

15 

11 

221 

127 

11 

23 

19 

89 

2 

14 

25 

25 

12 

3 

15 

6 

26 


51 
34 
151 
62 
41 


11 

2 

6 

16 

2 

127 

8 

1 

17 

48 

227 

58 

45 

13 


OO 


2,899 


110 


15,451 


*  1  Corporation. 
1 1  CorporatioE. 
•4  Corporations. 
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DISPOSITION  OF  VIOLATIONS  OF  PROHIBITION  LAW 

SuPEBiOE  Courts,  1930-31 

Convictions 2,703 

Acquittals 393 

Nolle  Pros ..- .— ._ 645 

Otherwise  Disposed  of 34 

Total 3,775 
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STATEMENT  A-1 

The  Followino  Statement  Shows  Criminal  Cases  Disposed  of  in  Courts  Below  the 

SuPERiOE  Court,  Reporting  to  this  Department,  During 

THE  Fall  Term,  1930,  Spring  Term,  1931 


Counties 

]3 

O 

a 
1 

"3 

1 

a 
o 
Q 

-0 

"5 
< 

o 

1    Otherwise 
j    Disposed  of 

Total 

26 

81 

73 

106 

169 

58 

465 

152 

3 

95 

19 

214 

73 

298 

446 

66 

8 

47 

515 

77 

388 

183 

92 

11 

48 

118 

29 

114 

58 

1.187 

13 

11 

115 

222 

17 

52 

270 

124 

278 

14 

19 

278 

323 

211 

25 

15 

170 

12 

15 

138 

39 

33 

11 

107 

26 

2 

149 

38 

100 

126 

209 

118 

76 

14 

43 

248 

139 

238 

31 

31 

14 

16 

6 

48 

22 

1 

836 

8 

14 

140 

245 

25 

43 

281 

76 

32 

2 

21 

238 

179 

204 

84 

6 

150 

1 
3 

1 

1 
2 

38 

92 

202 

129 

182 

66 

555 

173 

5 

235 

55 

295 

18S 

466 

528 

137 

21 

86 

659 

199 

593 

207 

103 

26 

64 

117 

76 

130 

56 

1,805 

21 

24 

240 

436 

38 

86 

492 

190 

298 

10 

38 

487 

472 

397 

97 

21 

303 

4 

9 

16 
20 

3 
17 

5 

9 

2 

20 

10 

44 

36 

5 

1 

4 

104 

17 

34 

7 

20 

9 
1 
6 
3 
218 

1 

15 

31 

4 

9 

59 

10 

12 

6 

2 

29 

30 

18 

12 

17 

38 

85 

177 

92 

143 

68 

570 

148 

4 

202 

35 

214 

152 

353 

506 

93 

17 

66 

727 

188 

472 

205 

77 

11 

57 

117 

77 

98 

42 

1,918 

16 

23 

202 

381 

42 

61 

517 

120 

288 

2 

31 

442 

420 

318 

78 

20 

188 

38 

Alexander 

Bertie    

9 
19 
35 
43 

1 
16 

2 
15 

18 
14 

1 

14 

2 
1 

1 

96 
211 

Brunswick 

Buncombe 

145 

202 

69 

Cabarrus 

Caldwell 

572 

178 

5 

Chatham 

37 
22 
63 
41 
119 
53 
32 

5 
24 
16 

7 
109 

7 
22 

7 

: 

5 

244 
57 

Columbus 

34 
6 

38 
5 

17 

4 

315 
199 

Cumberland 

Davidson 

510 
564 
142 

22 

90 

20 

21 

46 

2 

24 

8 

2 

'" 

763 

Hahfax      .     __ 

216 

627 

Haywood 

Henderson 

Hoke 

214 
123 
26 

IredelL.       -._. 

64 

126 

Lee.-     . 

77 

25 
17 
77 
3 
2 
45 
40 

11 

2 

136 

59 

Mecklenburg 

Montgomery 

Moore.     ..   

28 

2 

2,023 
21 
25 

7 
47 

1 

255 

Orange * 

Pitt... 

468 
42 

Richmond 

Rockingham 

Sampson 

Surry    _        .       . 

25 

31 

56 

14 

5 

7 

46 

74 

60 

22 

1 

72 

9 
2 
24 
2 
9 
2 

28 
3 

36 
9 

1 
6 

5 

1 

95 
551 
200 
310 

Transylvania 

Tyrrell 

16 
40 

Union 

516 

Vance _. 

502 

Wake  - 

415 

Washington 

Wilkes 

109 
21 

60 

320 

Total 

7,376 

4,634 

8 

11.139 

879 

10,101 

1,323 

569 

26 

12,019 

*  1  Corporation. 
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DISPOSITION  OF  VIOLATIONS  OF  PROHIBITION  LAW  IN  THE  COURTS  BELOW  THE 
SUPERIOR  COURTS,  FALL  TERM,  1930,  SPRING  TERM,  1931 

Convictions 4,821 

Acquittals. 348 

Nolle  Pros 160 

Otherwise  Disposed  of .- 

Total -- - 5.338 
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STATEMENT  C 

Thb  Following  Statement  Shows  the  Criminal  Cases  Disposed  op  in  the  Sopebiob  ComiTS 
DuBiNQ  THE  Fall  Tebvi,  1931,  and  Spbinq  Term,  1932 


Counties 

■3 

03 

.2 

a 
(2 

1 

'> 
a 
o 

O 

'3 

o 

< 

"o 

t.     o 

OP 

"3 
o 

Alamance 

Alexander 

Alleghany 

Anson 

97 
31 
13 
46 
92 
86 
82 
20 
21 
36 

250 
61 

153 
72 
9 
25 
55 
65 
37 

170 

8 

40 

96 

166 
70 

126 
8 
6 

183 
78 
60 

186 
62 

394 
32 

314 
16 
99 
73 
68 

405 
71 

165 

239 
54 
43 
14 
11 
56 
87 
75 
25 

27 
4 
2 

24 

121 
34 
15 
68 
90 
80 
100 
28 
35 
41 
336 
64 
213 
85 
15 
32 
120 
68 
46 
174 
11 
43 
151 
209 
151 
210 
20 
7 
230 
124 
103 
352 
150 
685 
77 
388 
52 
91 
162 
109 
601 
132 
217 
235 
70 
115 
35 
40 
74 
94 
114 
58 

3 

1 

2 
2 
8 
4 
2 

2 
31 

1 
5 
2 

1 

3 
6 
5 

4 

7 
9 
19 

6 
2 
3 

37 
8 

75 
2 

21 

8 
14 
17 
55 
4 
6 
11 
9 
2 

5 
6 
1 
5 

84 
21 
12 
34 
77 
51 
58 
21 
24 
23 

326 
54 

139 
64 
5 
29 
79 
71 
45 

148 

8 

33 

82 

139 
97 

167 
13 
5 

181 
87 
80 

254 

102 

631 
49 

246 
33 
26 

112 
70 

501 
96 
88 

119 
36 
90 
17 
29 
57 
62 

114 
46 

10 
10 
3 

12 

14 

17 

15 

9 

6 

14 

41 

3 

39 

13 

7 

1 

36 

30 
4 



124 
35 
15 

23 

19 
31 

1 
1 
1 

70 

92 

Avery _. 

2 
22 
10 
14 

7 
117 

4 
65 
15 

6 

8 
65 

6 
15 

9 

3 

3 

59 
50 
90 
101 
12 

1 
53 
48 
46 
203 
96 
366 
47 
95 
36 

2 

88 

104 

Bertie 

30 

Bladen- ..- 

5 
1 

5 

35 

Brunswick _ 

43 
367 

Burke 

8 
39 
10 

3 

4 

1 

3 
1 

65 

Cabarrus 

Caldwell 

218 
87 
15 

33 

Caswell 

120 

71 

Chatham 

Cherokee 

4 

29 

2 

1 

21 

60 

22 

18 

3 

2 

36 

17 

11 

73 

25 

126 

22 

69 

6 

8 

32 

21 

93 

29 

32 

36 

19 

23 

10 

5 

1 

3 

3 

2 

1 

9 

52 

16 

41 

40 

4 

1 
4 

52 

179 
11 

Clay 

43 

Cleveland 

Columbus 

Craven.. 

155 
216 
160 

Cumberland 

Currituck 

229 
20 

Davidson. 

17 
22 
15 
59 
31 

7 
91 
13 
65 
29 
34 
61 
10 
101 
89 
24 
3 
8 
6 
21 
35 

2 

3 

3 
1 
3 

3 

1 
1 
1 

2 

1 

1 

236 
126 

106 

389 

Edgecombe 

158 

760 

Franklin .. 

79 

Gaston 

409 

Gates 

52 

Graham. 

99 

Granville 

Greene 

103 
58 

251 
65 
57 
7 
25 
74 
21 
29 
23 
13 
40 
38 

1 

176 
126 

Guilford * 

Halifax... _. 

656 
136 

223 

Haywood 

Henderson 

Hertford 

246 
79 
117 

Hoke 

35 

Hyde- 

40 

Iredell 

79 

100 

Johnston 

115 

Jones 

7 

10 

63 
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Counties 


STATEMENT  C-Continued 


OQ 


Lee 

Lenoir 

Lincoln _.. 

Macon 

Madison 

Martin. 

McDowell 

Mecklenburg. . 

Mitchell 

Montgomery. . 

Moore 

Nash 

New  Hanover. 
Northampton. 

Onslow 

Orange 

Pamlico 

Pasquotank.. _ 

Pender 

Perquimans 

Person 

Pitt 

Polk 

liandolph 

Richmond 

Robeson 

Rockingham. , 

Rowan 

Rutherford 

Sampson 

Scotland 

Stanly 

Stokes 

Surry 

Swain 

Transylvania.. 

Tyrrell.. 

Union 

Vance 

Wake 

Warren 

Washington 

Watauga 

Wayne 

Wilkes 

Wilson.. 

Yadkin 

Yancey 

Total 


61 

103 

51 

41 

103 

306 

161 

23 

22 

127 

58 

62 

90 

107 

28 

24 

64 

14 

92 

107 

27 

175 

52 

200 

152 

139 

122 

97 

17 

33 

91 

104 

180 

66 

3 

31 

98 

333 

11 

15 

123 

71 

602 

151 

71 

202 


12 
101 

8 
11 

3 

74 

20 

321 

4 

7 
42 
116 
180 
91 
71 
66 
15 
31 
97 

4 
97 
114 

6 
60 
61 
106 
81 
57 
26 
38 
10 
17 
16 
14 

8 

4 

4 

21 

31 

345 

28 

17 

14 

110 

41 

194 

12 

2 

5,343 


36 


29 
168 

67 
109 

53 
111 
113 
574 
152 

29 

61 
226 
220 
148 
158 
168 

41 

53 
152 

16 
188 
208 

29 
226 
112 
410 
209 
186 
143 
134 

29 

48 
100 
113 
210 

66 
7 

50 
121 
649 

38 

29 
130 
165 
591 
324 


14,314 


1 
22 
2 
5 
1 
4 
10 
53 
13 
1 
3 
17 
18 
5 
3 
5 
2 
2 
9 
2 
3 

13 

4 

9 

1 

22 

24 

10 

5 

2 

2 
7 
5 
14 
4 


867 


25 
121 
45 

77 
38 


410 

106 

9 

41 

116 

160 

109 

101 

127 

29 

31 

118 

10 

157 

121 

21 

138 

81 

208 

124 

121 

137 

93 

26 

49 

65 

92 

159 

47 

2 

45 

104 

380 

27 

21 

99 

107 

300 

128 

71 

122 


5 
45 
9 
6 
8 

23 

33 

116 

21 

1 

8 

30 

77 

29 

32 

18 

11 

5 


17 
53 

3 
24 

8 
41 
61 
32 
11 
28 

2 

1 
26 
26 
26 

4 

2 

21 

114 

10 

9 

17 
21 
62 
32 

6 
15 

2,301 


24 
13 
31 

6 
24 
15 
99 
38 
20 
15 
96 

1 
15 
28 
26 

3 

18 
14 

17 
47 
9 

73 
22 
183 
48 
39 

15 
1 


39 

19 

5 

5 

4 

184 

2 

2 

19 

51 

267 

185 

5 

67 

2,906 


30 
190 

69 
114 

54 
115 
123 
627 
165 

30 

64 
243 
238 
153 
161 
173 

43 

55 
161 

18 
191 
221 

33 
235 
113 
432 
233 
196 
148 
136 

29 

50 
107 
118 
224 

70 
7 

52 
129 
678 

39 

32 
137 
181 
643 
345 

83 
204 

15,181 
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OrSPOSITION  OF  VIOLATIONS  OF  PROHIBinON  LAW,  IN  THE  SUPERIOR  COURTS,  1931-1932 

Convictions 2,336 

Acquittals _.. _  441 

Nolle  Pros 573 

Otherwise  Disposed  of - -. - 24 

Total - - 3,374 
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STATEMENT  C-1 

Thb  Followino  Statement  Shows  Criminal  Cases  Disposed  op  in  Courts  Below  the 

Superior  Court,  Reporting  to  this  Department,  During  the  Fall  Term, 

1931,  Spring  Term,  1932 


Counties 

2? 

■c 

c 
S 
■3 
a 

"3 
g 

1 

■> 

a 
o 
O 

1 
■3 

< 

55 

o 

Alexander 

Bertie  , 

49 

66 

182 

274 

509 

395 

113 

52 

323 

135 

307 

527 

93 

99 

937 

36 

359 

558 

773 

182 

62 

50 

48 

156 

293 

511 

1,853 

88 

189 

128 

25 

51 

44 

72 

246 

329 

56 

577 

35 

357 

302 

82 

41 

244 

16 

96 

92 

48 

110 

46 

106 

78 

176 

199 

412 

175 

59 

112 

324 

56 

360 

396 

88 

57 

24 

7 

92 

41 

5 

40 

1,297 

52 

246 

179 

16 

39 

65 

25 

150 

463 

77 

100 

16 

320 

162 

171 

53 

296 

4 

2 

1 

65 

155 

252 

292 

598 

412 

213 

124 

480 

310 

631 

656 

148 

201 

1,137 

90 

651 

889 

798 

218 

79 

55 

136 

187 

288 

515 

2,712 

133 

380 

290 

41 

86 

104 

91 

368 

705 

130 

642 

50 

641 

420 

231 

90 

512 

7 
22 
30 
21 
29 
6 
6 
23 
24 
88 
46 
4 

10 

124 

2 

68 

67 

63 

21 

7 

3 

4 

10 

10 

36 

438 

7 

55 

17 

4 
5 
6 

28 

87 
3 

35 
1 

36 

44 

22 
4 

28 

55 

138 

143 

254 

615 

319 

180 

82 

306 

252 

502 

604 

116 

151 

1,100 

60 

537 

716 

756 

166 

82 

41 

140 

120 

210 

442 

3,113 

71 

325 

227 

35 

66 

77 

97 

302 

721 

86 

581 

39 

528 

364 

161 

62 

345 

5 
22 

100 
58 
2 
81 
39 
43 
96 
72 

158 
87 
19 
55 
89 
26 

142 

154 
85 
44 

6 

5 

30 
10 

41 

2 
1 

2 

65 
162 

Brunswick 

Buncombe 

Cabarrus 

Caldwell 

274 
322 
619 
441 

219 

5 
100 
10 
53 
11 
17 

5 
72 

5 
40 
85 
18 
29 

4 
11 

1 
6 

1 

1 
2 

130 

Columbus 

Craven,       

503 
334 

Cumberland 

Davidson 

719 
702 
152 

211 

1,261 

Gates .   . 

92 

Halifax, 

719 

Harnett..  . 

956 

Haywood 

Henderson 

Iredell 

861 
239 
86 

58 

Lee 

140 

44 
75 
64 
33 
41 
46 
61 
4 
13 
24 

33 

9 
42 

4 
25 
55 
19 

2 
11 

8 

4 
3 

3 

9 

197 

Madison 

298 

McDowell 

Mecklenburg 

Montgomery 

IV;  oore 

551 

3.150 

140 

435 

Nash...       - 

307 

Orange,  ,. 

41 

Pamlico  ,. 

90 

Person..    , 

109 

Polk 

97 

Richmond 

Rockingham 

Sampson ,.. 

Surry 

Tyrrell 

73 
67 
36 
52 
8 
82 
99 
53 
25 
105 

13 

2 
11 
44 

4 
67 

1 
39 

5 
90 

8 
2 

2 

396 
792 
133 

677 
51 

677 

Van'?e 

Wake..     

464 
253 

Washington 

Wilson 

94 
540 

Total 

11,808 

6,942 

7 

17,206 

1,551 

15,287 

2,388 

1,035 

47 

18,757 
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DISPOSITION  OF  VIOLATIONS  OF  PROHIBITION  LAW  IN  THE  COURTS  BELOW  THE 
SUPERIOR  COURTS  FALL  TER.VI,  1931,  SPRING  TER.VI,  1932 

Convictions 6,874 

Acquittals 68Z 

Nolle  Pros _.. 193 

Otherwise  Disposed  of 7 

Total 7,656 
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STATEMENT  E 


Comparative  Statement  as  to  Sex, 

Race,  Judgment,  etc. 

(Superior  Courts) 

From 
July  1.  1930 

To 
July  1,  1931 

From 
July  1,  1931 

To 
July  1,  1932 

15,451 

15,181 

14,545 

902 

4 

14,314 

867 

Females  -      -    

Total                                                      

15,451 

15,181 

White 

9,605 

5,780 

62 

4 

9,668 

5,343 

170 

Colored ...     .    

Indian .      .        

Corporations..     .                       ... .. 

Total 

15,451 

15,181 

Convictions,  Including  Submissions 

10,433 

2,009 

2,899 

110 

9,893 

2,301 

2,906 

81 

Acquittals ._  ...  

Nolle  Pros ... 

Otherwise  Disposed  of...  .  .                              .  _     ... 

Total 

15,451 

15,181 
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STATEMENT  E-1 


Comparative  Statement  as  to  Sex, 

Race,  Judgment,  etc. 

(Courts  below  Superior  Courts) 

From 
.July  1,  1930 

To 
.July  1,  1931 

From 
July  1,  1931 

To 
July  1,  1932 

Number  of  Criminal  Actions  Disposed  of 

12,019 

18,757 

Males .. 

11,139 
879 

1 

17,206 
1,551 

Females ._     . 

Corporations 

Total ..                  .                

12,019 

18,757 

White 

7,376 

4,634 
8 
1 

11,808 
6,942 

7 

Colored .  __.._ 

Indian. _                         . .__ 

Corporations .. 

Total .     . 

12,019 

18,757 

Convictions,  Including  Submissions 

10,101 
1,323 
569. 
26 

15,287 

2,388 

1,035 

47 

Acquittals..     ... 

Nolle  Pros ...     .     ..     .. 

Otherwise  Disposed  of 

Total .. 

12,019 

18,757 
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STATEMENT  F 


Alphabetical  List  of  Crimes 
(Superior  Courts) 


Abandonment 

Abduction 

Abortion 

Affray 

Arson 

Assault  and  Battery 

Assault  on  Female 

A.  D.  W 

Assault  with  Intent  to  Kill 

Assault  with  Intent  to  Rape 

Banking  Laws — -Violation 

Bigamy 

Breaking  and  Entering 

Bribery 

Buggery 

Burglary — First  Degree 

Burglary — Second  Degree 

Burning  other  than  Arson 

C.  C.  W 

Compounding  Felony 

Concealing  Birth  of  Child 

Conspiracy 

Cruelty  to  Animals 

Disorderly  House 

Disposing  Mortgaged  Property 

Disturbing  Meetings 

Election  Laws — Violation 

Embezzlement 

Escape 

Failure  to  List  Taxes 

False  Pretense 

Fish  and  Game  Laws — Violation 

Food  and  Drug  Laws — Violation 

Forcible  Trespass 

Forgery 

Fornication  and  Adultery 

Gambling  or  Lottery 

Health  Laws — Violation 

Housebreaking 

Incest 

Injury  to  Property 

Larceny  and  Receiving 

License,  Doing  Business  Without 

License,  Practicing  Profession  Without- 

Manslaughter 

Motor  Vehicle  Laws — Violation 

Municipal  Ordinances 

Murder — First  Degree 

Murder — Second  Degree 

Non-Support 

Nuisance 

Obstructing  Public  Highway 

OflScial  Misconduct -- 

Perjury 


From 

From 

July  1,1930 

July  1,1931 

To 

To 

July  1,1931 

July  1.1932 

185 

189 

16 

28 

8 

9 

15C 

141 

54 

36 

463 

357 

146 

209 

1,185 

1,381 

135 

110 

71 

81 

16 

35 

49 

45 

673 

863 

2 

6 

12 

14 

2 

3 

42 

48 

43 

42 

311 

297 

2 

9 

10 

32 

22 

14 

72 

58 

85 

59 

74 

71 

3 

4 

140 

228 

60 

48 

3 

6 

146 

192 

73 

54 

3 

182 

119 

378 

337 

148 

134 

193 

168 

2 

6 

626 

638 

25 

15 

60 

69 

2,987 

2,605 

10 

14 

5 

4 

162 

242 

424 

516 

20 

44 

8 

7 

269 

276 

58 

40 

21 

27 

4 

5 

19 

23 

31 

32 
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STATEMENT  F— Continued 


Alphabetical  List  of  Crimes 
(Superior  Courts) 


From 
July  1,1930 

To 
July  1,1931 


From 
July  1.1931 

To 
July  1,1932 


Poisoning 

Prohibition  Laws — Violation. 

Prostitution. 

Rape 

Removing  Crop 

Resisting  Officer 

Robbery 

School  Laws — Violation 

Seduction 

Slander 

Storebreaking 

Trespass 

Vagrancy 

Worthless  Checks 

Miscellaneous 


Total. 


3,775 
95 
19 
17 
79 
217 
3 

64 
15 
442 
105 
42 
286 
404 

15,451 


1 
,374 
116 
21 
33 
86 
273 


14 
413 
115 

26 

309 
324 


15,181 
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STATEMENT  F-1 


Alphabetical  List  of  Crimes 
(Courts  below  Superior  Court) 


Abandonment. 

Abduction 

Abortion 


Affray 

Arson 

Assault  and  Battery 

Assault  on  Female 

A.  D.  W 

Assault  with  Intent  to  Kill 

Assault  with  Intent  to  Rape 

Banking  Laws — Violation 

Bigamy _ 

Breaking  and  Entering 

Bribery ^ 

Buggery ^ 

Burglary — First  Degree 

Burglary — Second  Degree 

Burning  other  than  Arson...  _-^ 

c.  c.  w ..-_._...._L..;__..v_.__ 

Compounding  Felon j' 

Concealing  Birth  of  Child 

Conspiracy 

Cruelty  to  Animals 

Disorderly  House 

Disposing  Mortgaged  Property 

Disturbing  Meetings 

Election  Laws — Violation 

Embezzlement 

Escape 

Failure  to  List  Taxes 

False  Pretense 

Fish  and  Game  Laws — Violation 

Food  and  Drug  Laws — Violation 

Forcible  Trespass 

Forgery 

Fornication  and  .\dultery 

Gambling  or  Lottery 

Health  Laws — Violation 

Housebreaking 

Incest 

Injury  to  Property 

Larceny  and  Receiving 

License,  Doing  Business  Without 

License,  Practicing  Profession  Without. 

Manslaughter 

Motor  Vehicle  Laws — Violation 

Municipal  Ordinances 

M  urder — First  D  egree 

Murder — Second  Degree 

Non-Support 

Nuisance 

Obstructing  Public  Highway 

Official  Misconduct 

Per  j  ury 


From 
July  1,1930 

To 
July  1,1931 


890 
140 


From 
July  1,1931 

To 
July  1.1932 


175 

4 

1 

300 

2 

1,256 

237 

1,319 

24 

6 

2 


55 


13 

328 


39 
44 
30 

128 


332 

4 

11 

1 

49 

,156 


1 

39 
427 


4 
13 
64 
58 

100 
1 

13 
87 
94 
39 

101 


76 

9 

175 

376 

2 

43 

1 

127 

2,063 

16 

17 

23 

1,372 

446 
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STATEMENT  F-1— Continued 


Alphabetical  List  of  Crimes 
(Courts  below  Superior  Court) 


From 

From 

July  1.1930 

July  1.1931 

To 

To 

July  1,1931 

July  1.1932 

1 

5,338 

7.656 

79 

136 

2 

2 

37 

48 

49 

84 

7 

18 

2 

12 

9 

18 

12 

26 

6 

4 

172 

267 

40 

63 

409 

389 

519 

711 

Poisoning 

Prohibition  Laws — Violation 

Prostitution 

Rape 

Removing  Crop 

Resisting  Officer 

Robbery 

School  Laws— Violation 

Seduction 

Slander 

Storebreaking 

Trespass 

Vagrancy 

Worthless  Checks 

Miscellaneous 

Total 


12.019 


18,757 
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Fees  Transmitted  by  Attorney  General  to  State  Treasurer  since  February  Term,  1930,  Through  February  Term,  1932 

State  V.  Charles. .- S  10.00 

State  V.  Hoffman,  et.  al 40.00 

State  V.  Lassiter -.- -. 10.00 

State  V.  Lackey .  10.00 

State  V   Wishon 10.00 

State  V.  Cornett-.- 20.  JO 

State  V.  Fe.ton  McLamb 10.00 

State  V.  Ellis  (Frick) -...  10.00 

State  V.  Hefner  and  Warren 30.00 

State  V.  Hall  and  Reynolds 20.00 

State  V.  Day 10.00 

State  V.  Burke 10.00 

State  V.  Burns 10.00 

State  V.  Jake  Brown 10.00 

State  V.  Jake  Brown 10.00 

State  V.  Roberson 10.00 

State  V.  McBryde 20.00 

State  V.  Lewis  Doyle 10.00 

State  V.  Harwell 10.00 

State  V.  Staley 10.00 

State  V.  Levy . 10.00 

State  V.  Harris,  et  al 20.00 

State  V.  Sizerrore 20.00 

State  V.  Caudle _-- 10.00 

State  V.  Scoggins 10.00 

State  V.  Scoggins 10.00 

State  V.  Rose 10.00 

State  V.  Uzzell 10.00 

State  V.  Stedman,  et  al 20.00 

State  V.  Beal 70.00 

State  V.  Fields 10  00 

State  V.  Lamm 10.00 

State  V.  Oakes 10.00 

State  V   Casey. 10.00 

State  V.  Combs  and  Wells 20.00 

State  V.  Arnold-. 20.00 

State  V   Lathinghouse 10.00 

State  V.  Turner 10.00 

State  V.  Kiger . 10.00 

State  V.  Jones 10.00 

State  V   Ritter 20.00 

State  V.  Allison 10.00 

State  V.  Brewer 10  00 

State  V.  Durham 10.00 

State  V.  Mack  Rhodes 10.00 

State  V.  Lancaster 10.00 

State  V.  Morrison 10.00 

State  V.  McKay 10.00 

State  V.  Cain 10.00 

State  V.  Fleming 10.00 

State  V.  E.  PL  Smith . 10.00 

State  V.  Simmerson 10.00 

Clark  V.  Maxwell,  Commissioner  (U.  S   Supreme  Court) 20.00 

Tea  Co.  v   Maxwell,  Commissioner  (U.  S.  Supreme  Court) 20.00 

Total $      760.00 


OPINIONS  TO   THE  GOVERNOR,    EXECUTIVE 

COUNSEL,  DIRECTOR  OF  PERSONNEL,  AND 

DIVISION  OF  PURCHASE  AND  CONTRACT 


National  Guard — Paid  Duking  Encampment 

26  July,   1930. 

This  morning,  General  Metts  informs  me  that  you  want  an  opinion  from 
me  with  respect  to  C.  S.  6869: 

"All  officers  and  employees  of  the  State  who  shall  be  members  of  the 
National  Guard  or  Naval  Militia  shall  be  entitled  to  leaves  of  absence 
from  their  respective  duties,  without  loss  of  pay,  time,  or  efficiency  rating, 
on  all  days  during  which  they  shall  be  engaged  in  field  or  Coast-Guard  de- 
fense training  ordered  or  authorized  under  the  provisions  of  this  chapter." 

You  will  find  opinion  of  this  office  on  that  subject  on  page  107,  Biennial 
Report  for  1926-28.  The  language  of  the  section  referred  to  is  clear  that 
members  of  the  National  Guard  or  Naval  Militia,  who  are  officers  or  employees 
of  the  State  may  attend  the  training  period  with  their  respective  organiza- 
tions, without  loss  of  pay  or  time.  This,  of  course,  means  that  such  officers 
and  employees  of  the  State,  while  so  attending  a  training  period  of  the  Na- 
tional Guard,  are  entitled  to  their  regular  pay,  as  such  officer  or  employee, 
from  the  State  and,  also,  to  the  vacation  period  usually  allowed  State  offi- 
cers and  employees.  It  necessarily  means  that  the  time,  thus  taken  by 
such  officer  or  employee  attending  the  camps  of  the  National  Guard,  for 
training  purposes,  should  not  be  charged  against  them  as  part,  or  whole,  of 
their  vacation  period. 


Pardons — Conditionax  Paroles 

1  August,  1930. 

You  ask  the  opinion  of  this  office  with  respect  to  your  powers  and  duties 
in  regard  to  paroles.     Constitution,  Article  III,  section  6,  is  as  follows: 

"Reprieves,  commiitations,  and  pardons.  The  Governor  shall  have  power 
to  grant  reprieves,  commutations  and  pardons,  after  conviction,  for  all 
offenses  (except  in  cases  of  impeachment),  upon  such  conditions  as  Ee  may 
think  proper,  subject  to  such  regulations  as  may  be  provided  by  law  rela- 
tive to  the  manner  of  applying  for  pardons.  He  shall  biennially  communi- 
cate to  the  General  Assembly  each  case  of  reprieve,  commutation,  or  pardon 
granted,  stating  the  name  of  each  convict,  the  crime  for  which  he  was 
convicted,  the  sentence  and  its  date,  the  date  of  commutation,  pardon,  or 
reprieve,  and  the  reasons  therefor." 

You  will  observe  that  there  is  no  reference  here  to  paroles.  In  State  v. 
Yates,  183  N.  C.,  753,  the  Court  held  that  the  term  "parole"  imports  a  con- 
ditional pardon.  These  paroles  or  conditional  pardons  may  be  granted  by 
the  Governor,  subject  to  the   limitation  that  the   conditions  imposed   must 
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not  be  illegal,  immoral,  or  impossible  of  performance.  It  was  in  that  case 
held  that  when  a  parole  or  conditional  pardon  is  granted  by  the  Governor, 
the  prisoner's  breach  of  such  conditions  voids  the  parole  and  cancels  his 
further  right  to  immunity  from  punishment. 

In  that  case  the  prisoner  was  paroled  "upon  condition  of  good  behavior  and 
remaining  a  law  abiding  citizen."  After  the  expiration  of  the  time  for  which 
he  had  been  sentenced,  the  parole  was  revoked  and  the  Governor  directed 
the  sheriff  to  take  and  recommit  the  prisoner  in  order  that  he  might  serve 
the  remainder  of  his  term.  The  Court  held  that,  the  prisoner  having  ac- 
cepted the  parole  upon  these  conditions,  he  might  be  so  rearrested  and  re- 
quired to  complete  the  term  for  which  he  had  been  sentenced.  That  this 
may  be  done  was  directly  set  up  by  statute,  C.  S.  7756. 

By  C.  S.  7643,  the  statute  empowers  the  Governor,  in  cases  where  a 
pardon  may  be  issued,  to  grant  paroles  or  conditional  pardons  "subject  to 
such  conditions,  restrictions  and  limitations  as  he  considers  proper  and 
necessary."  C.  S.  7644  and  7645  contain  statutory  regulations  of  the  Gov- 
ernor's duties  with  respect  to  recapture  and  recommitment  of  prisoners 
who  have  violated  the  terms  of  their  parole  or  conditional  pardon. 

A  parole  or  conditional  pardon  may,  then,  be  granted  upon  condition 
that  the  prisoner  shall  be  of  good  behavior  and  not  violate  the  law.  It 
may  be  expressed  in  these  terms  without  limitation  as  to  time.  It  may  also 
be  granted  upon  these  conditions,  limiting  the  time  within  which  they 
shall  remain  obligatory  upon  him,  the  date  of  such  limitation  to  be  set 
out  in  the  parole  when  granted. 


Executive  and  Judicial  Depaetjients 

4   December,  1930. 

I  am  in  receipt  of  your  letter  of  December  2  with  enclosures — letter  of 
Major  E.  P.  Costen  to  General  Metts  and  of  General  Metts  to  Governor 
Gardner.  The  correspondence  relates  to  criticism  by  Judge  Oglesby  and 
Judge  Sink,  of  persons  presenting  certificates  of  contributing  membership 
in  the  National  Guard  as  a  basis  of  exemption  from  jury  service. 

It  is  absolutely  impossible  for  the  Governor  to  control  criticism  of  this 
nature  expressed  by  Superior  Court  Judges.  Within  his  sphere,  a  Judge  is 
superior  to  the  Governor  or  any  one  else.  The  Executive  Department  has 
no  power  to  control  conduct  of  courts  by  a  Judge.  The  Governor  has  no 
power  to  remove  a  Judge  and  none  to  suggest  manner  in  which  a  Judge 
shall  perform  his  duties.  For  high  crimes  and  misdemeanors,  a  Judge 
may  be  impeached,  but  that  power  rests  in  the  General  Assembly.  Upon 
a  concurrent  resolution,  adopted  by  two-thirds  vote  of  both  houses  of  the 
General  Assembly,  a  Judge  may  be  removed  for  mental  or  physical  inability. 

The  lack  of  power  on  the  part  of  Executive  oflBcers  to  control  activities 
of  Judicial  oflBcers  is  founded  upon  the  general  principle  expressed  in  Article 
I,   Section   8,  of  the  Constitution: 

"The  legislative,  executive  and  supreme  judicial  powers  of  the  government 
ought  to  be  forever  separate  and  distinct  from  each  other." 
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I  cannot  advise  that  the  Governor  has  any  power  to  control,  or  suggest 
any  means  by  which  he  might  limit,  occurrences  of  the  kind  described  in 
the  letters  of  General  Metts  and  Major  Costen. 


Sheriff — Removal  from   Office— PmvEn  of   Governor 

3  June,  1931. 
You  propound  to  this  office  the  following  questions: 

When  the  sheriff  of  a  county  refuses  to  serve  process,  what  authority, 
if  any,  has  the  Governor  to  act  in  such  matter? 

Has  he  power  to  remove  the  sheriff  or  appoint  some  one  to  act  in  his  place? 

To  both  of  these  questions  we  answer  "No." 

Among  the  authorities,  powers  and  duties  of  the  Governor,  defined  in  C.  S. 
Section  7636,  is  the  following:  He  is  to  see  that  all  offices  are  filled  and 
the  duties  thereof  performed,  or  in  default  thereof,  apply  such  remedy  as 
the  law  allows  and  if  the  remedy  is  imperfect,  to  acquaint  the  General  As- 
sembly therewith. 

C.  S.  Section  3936  provides  a  penalty  of  $100  for  the  failure  or  neglect 
of  the  sheriff  to  serve  process  delivered  to  him  for  service.  It  is  collected 
summarily  in  the  court  to  which  the  process  is  returnable. 

C.  S.  Section  4384  permits  the  sheriff  to  be  indicted  for  willful  failure 
to  discharge  any  of  the  duties  of  his  office.  The  crime  itself  is  declared  to 
be  a  misdemeanor.  He  is  also  made  guilty  of  a  misdemeanor  under  Section 
4396  for  failure  to  return  process. 

C.  S.  Section  3928  declares:  "If  any  sheriff  shall  be  convicted  of  a  mis- 
demeanor in  office,  the  court  may  at  its  discretion,  as  a  part  of  his  pun- 
ishment, remove  him  from  office." 

There  is  still  another  provision  of  the  statute  which  permits  the  court 
upon  petition  to  remove  a  sheriff  for  any  willful  refusal  to  perform  the 
duties  of  his  office,  C.  S.  Sections  3208  to  3212,  inclusive. 

We  have  thus  stated  to  you  the  grounds  upon  which  a  sheriff  may  be 
removed  and  the  tribunal  which  is  to  remove  him  under  proven  circum- 
stances. We  can  find  no  authority  any  where  in  the  statute  for  the  Gov- 
ernor to  remove  any  sheriff  for  willful  failure  to  perform  his  duties. 


Adjutant  General's  Depaktment;  Payment.  Compensation  Award 

17  July,  1931. 

I  have  a  memorandum  from  your  office  of  July  15,  together  with  letter  from 
General  Metts  of  July  14,  relating  to  payment  of  awards  by  Industrial  Com- 
mission against  the  Adjutant  General's  Department  and  in  favor  of  certain 
soldiers.  The  question  is  asked  as  to  whether  these  awards  may  be  paid  out 
of  the  contingency  and  emergency  appropriation. 

I  call  your  attention  to  Budget  Memorandum  No.  132  of  May  9,  1929,  in 
which  notice  was  given  that  the  State  would  be  a  self-insurer  under  the 
Workmen's  Compensation  Act.  Paragraph  4  of  that  memorandum  is  as 
follows : 
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"It  "was  also  decided  at  the  same  meeting  that  compensation  as  would 
accrue  would  be  paid  out  of  the  appropriation  or  funds  of  each  department 
and  institution,  in  which  such  claims  arose,  and  that  transfers  as  would 
be  necessary  will  be  authorized  to  provide  the  availability.  Under  any 
extraordinary  condition  and  compensation  accruing  to  an  amount  larger 
than  may  be  paid  out  of  any  particular  appropriation,  resort  may  be  had 
to  the  Contingency  and  Emergency  Appropriation." 

It  will  thus  be  seen  that  at  that  time  it  was  decided  that  departments 
and  agencies  should  pay  for  compensable  injuries  out  of  their  appropria- 
tion, or  payment  would  be  made  in  extraordinary  circumstances  out  of  the 
contingency  and  emergency  fund.  Of  course,  the  effort  should  be  made  to 
make  the  payment  out  of  the  appropriation  to  the  department  or  agency.  As 
to  whether  a  particular  payment  may  be  made  out  of  the  contingency  and 
emergency  appropriation,  that  is  a  matter  in  each  case  for  the  determination 
of  the  Governor  and  Council  of  State. 


Commissioner   of   Labor — Approval   of   Warrants 

15  January,  1932. 

I  am  this  morning  in  receipt  of  your  letter  of  yesterday,  sending  letter 
of  Mr.  E.  F.  Carter,  and  certain  correspondence  submitted  therewith.  I 
have  been  very  glad  to  go  into  the  matter  with  the  view  of  aiding  in  the 
adjustment  between  Mr.  Grist,  Commissioner  of  Labor,  and  Mr.  Carter,  Di- 
rector of  the  Division  of  Standards  and  Inspections. 

A  few  days  ago  Mr.  Carter  came  to  me  about  the  matter.  This  morning 
I  have  discussed  it  quite  fully  with  Mr.  Grist.  From  these  interviews, 
previous  ones,  and  material  submitted,  it  appears  that  there  has  been  con- 
siderable controversy  between  the  head  of  this  Department  and  the  Director 
of  this  Division. 

Under  Section  6(b),  Chapter  312,  Public  Laws  of  1931,  provision  is  made 
for  making  of  rules  and  regulations  governing  the  activities  of  the  several 
divisions.  This  power  is  conferred  upon  the  Commissioner  of  Labor  by 
said  subsection.  The  rules  and  regulations  are  to  be  subject  to  your  ap- 
proval. Both  Mr.  Grist  and  Mr.  Carter  in  the  conversations  I  have  had 
with  them  contend  that  each  has  sought  to  cooperate  with  the  other  in  the 
making  of  these  rules  and  regulations,  and  each  contends  that  the  other 
has  failed  in  this  respect.  Here,  then,  is  a  misunderstanding  which  needs 
to  be  cleared  up,  but  which  is  somewhat  aside  from  the  immediate  needs  with 
respect  to  the  unpaid  invoices  submitted  by  Mr.  Carter. 

With  respect  to  these  obligations,  Mr.  Grist  takes  the  position  that  they 
were  all  incurred  by  Mr.  Carter  for  his  Division  without  purchase  order 
or  previous  approval  by  Mr.  Grist.  He  is  unwilling  to  issue  vouchers  for 
payment  of  expenses  and  purchases  unless  they  have  previously  been  author- 
ized by  him. 

The  State  Auditor  approves  warrants  only  upon  request  from  the  head  of 
a  Department.  Under  Section  5  of  the  Act,  Chapter  312,  Public  Laws  of 
1931,  Mr.  Grist  is  administrative  head  of  the  Department  of  Labor.    The  act  is 
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rather  confusing,  but  it  is  apparent  that  there  can  be  no  gainsaying  of  that 
legal  situation  and  of  the  other  fact,  that  the  Division  of  Standards  and 
Inspections  is  a  part  of  the  Department. 

I  am  of  opinion  that  Mr.  Grist  is  correct  in  his  contention  that  he  should 
have  opportunity  to  approve  purchase  orders  and  expenditures  ahead  of 
incurring  them.  I  am  likewise  of  opinion  that  request  for  allotment  out  of 
the  appropriation  made  to  the  Department  of  Labor  for  the  Division  of 
Standards  and  Inspections — Public  Laws  of  1931,  Chapter  429,  Section  1 
(10.3),  should  go  through  the  head  of  the  Department. 

Mr.  Grist  takes  the  position  that  it  would  be  illegal  for  him  to  approve 
warrants  for  such  purchases  and  expenditures  unless  they  had  been  sub- 
mitted to  him  ahead  of  incurring  them,  for  his  consideraticai  and  authoriza- 
tion. 

It  seems  to  me  that  the  present  difficulties  can,  and  should,  be  adjusted  by 
submission  to  Mr.  Grist,  the  head  of  the  Department,  of  request  for  pur- 
chases and  expenditures  for  the  Division  of  Standards  and  Inspections.  I 
think  if  it  is  understood  that  this  will  be  done  in  the  future,  that  Mr.  Grist 
will  then  go  through  this  list  of  obligations  with  the  view  to  approving 
them  if  he  reaches  the  conclusion  that  they  have  been  properly  incurred  and 
the  indebtedness  properly  exists.  I  would  certainly  advise  him  to  do  that, 
and  he  tentatively  this  morning  expressed  willingness  to  do  this. 

Copies  of  this  letter  are  being  sent  Mr.  Grist  and  Mr.  Carter.  The  en- 
closures are  returned. 

If  I  can  aid  further,  I  shall  be  very  glad  to  do  so.  Quite  frequently  these 
matters  can  be  handled  by  seeking  adjustments  of  this  nature,  and  I  am  very 
glad  to  be  used  in  that  capacity  at  any  time. 


Director  of  Personnel;  Analysis  of  Act  Establishing 

27  January,  1932. 

In  compliance  with  your  request  this  morning,  I  undertake  to  analyze 
the  act  establishing  a  Director  ot  Personnel,  Chapter  277,  Public  Laws  of 
1931,  as  it  relates  to  the  duties  of  various  officials  having  connection  with 
the  setting  up  of  salaries  and  wages  for  subordinates  and  employees  in  the 
State  departments,  bureaus  and  commissions. 

The  work  is  to  be  done  in  the  first  stages  by  the  Director  of  Personnel, 
in  connection  with  the  heads  of  the  various  departments.  Section  4  pro- 
vides that  the  Director  of  Personnel,  "with  the  approval  of  the  Advisory 
Budget  Commission  (shall)  fix,  establish  and  classify  a  standard  of  salaries 
and  wages,  etc."  Section  7  provides  that  the  Director  of  Personnel  shall  keep 
informed  from  time  to  time  as  to  the  changes  and  the  needs  of  personal 
service  in  such  departments,  bureaus  and  commissions,  reconsider  the  re- 
port theretofore  made,  "and  with  the  approval  of  the  Advisory  Budget  Com- 
mission make  changes  therein  in  accordance  with  his  findings." 

I  think  it  clear  that  the  results  of  the  survey  and  changes  in  salaries 
of  subordinates  and  employees  of  the  departments,  bureaus  and  commissions 
of  the  State  now  being  conducted  by  the  Director  of  Personnel  are  subject 
to  the  approval  of  the  Advisory  Budget  Commission  before  being  put  into 
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effect.  Under  Section  6  the  changes  in  the  salary  schedule  go  into  effect 
on  the  first  day  "of  the  next  month  beginning  not  less  than  thirty  days 
subsequent  to  the  reception  of  such  report"  by  the  head  of  the  department. 

It  is  not  necessary  that  the  heads  of  departments  be  heard  by  the  Advisory 
Budget  Commission  before  that  body  gives  its  approval  to  the  report  of 
the  Director  of  Personnel.  Hovv^ever,  Section  11  does  contemplate  that  the 
heads  of  departments  may  be  heard  at  that  time,  or  they  may  be  heard  even 
after  approval  by  the  Advisory  Budget  Commission.  Section  11  thus  gives 
the  head  of  the  department  opportunity  at  one  stage  or  another  to  be  heard 
if  he  desires  to  present  evidence  to  the  Advisory  Budget  Commission  vrith 
respect  to  salaries  fixed  in  his  department.  The  fact  that  this  appeal  is 
provided  for  in  Section  11  does  not  at  all  alter  the  meaning  of  sections  4 
and  7,  which  specifically  require  approval  by  the  Advisory  Budget  Commis- 
sion of  these  salary  changes. 


Salaries — Executive   Counsel;    Adjutant   General,;    Stai-e   Librarian; 
Commissioner  Public  Wei.fare 

27,  January,  1932. 

I  undertake  to  answer  the  several  inquiries  submitted  to  me  by  you  over 
the  telephone  this  morning,  as  follows: 

The  position  of  Executive  Counsel  was  created  by  Chapter  147,  Public 
Laws  of  1929.  By  Section  3  of  the  Act  the  Governor  was  authorized  to  fix 
the  salary  not  to  exceed  that  paid  or  allowed  to  a  Superior  Court  Judge. 
The  Executive  Counsel  is  not  the  head  of  a  department,  bureau  or  com- 
mission, but  a  subordinate  employee  in  the  Governor's  office. 

By  Section  21%  of  the  Appropriation  Act  of  1931,  Chapter  429,  the  salary 
of  the  Executive  Counsel  was  placed  at  $5,000.  That  Act  was  ratified  May  27, 
1931.  Chapter  277,  Public  Laws  of  1931,  confers  upon  the  Director  of  Per- 
sonnel, subject  to  approval  by  the  Advisory  Budget  Commission,  power  to 
fix  the  salaries  of  subordinate  employees  of  the  various  departments,  bu- 
reaus and  commissions  of  the  State.    That  Act  was  ratified  April  15,  1931. 

In  1925  this  office  held  that  the  Salary  and  Wage  Commission  had  power 
to  fix  the  salaries  and  wages  of  subordinate  employees  in  the  executive  and 
administrative  departments,  notwithstanding  the  existence  of  statutes  with 
respect  to  such  salaries  in  particular  instances  and  regardless  of  whether 
such  statutes  were  passed  before  or  after  the  ratification  of  the  Salary  and 
Wage  Commission  Act.  The  two  statutes— the  Salary  and  Wage  Commis- 
sion Act  of  1925  and  the  Personnel  Act  of  1931 — are  substantially  similar 
in  the  scope  of  the  powers  conferred  in  this  respect.  It  follows,  then,  that 
the  salary  of  the  Executive  Counsel  is  subject  to  control  by  the  Director  of 
Personnel  upon  approval  by  the  Advisory  Budget  Commission,  as  are  the 
salaries  and  wages  of  other  subordinate  employees  in  the  various  State 
departments. 

The  Adjutant  General  is  the  head  of  a  department.  By  C.  S.  3877,  as 
amended,  his  salary  was  placed  at  $4,500.  As  he  is  not  an  elective  officer, 
his  salary  was  subject  to  the  10  per  cent  cut  authorized  by  Section  20  of 
the  Appropriation  Act  of  1931.     As  he  is  the  head  of  a  department,   and 
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not  a  subordinate  employee,  his  salary  is  not  under  the  control  of  the 
Director  of  Personnel  under  any  authority  conferred  by  Chapter  277,  Pub- 
lic Laws  of  1931.  There  is  no  statute  authorizing  a  reduction  of  the  salary 
of  the  Adjutant  General  by  the  Governor,  the  Advisory  Budget  Commission 
or  any  other  public  authority  except  as  contained  in  section  20  of  the  ap- 
propriation act  of  1931.  (I  enclose  opinion  of  this  office  on  the  subject  given 
Mr.  Dunlap  June  17,  1931.) 

The  State  Librarian  is  the  head  of  a  department.  Her  salary  is  fixed  by 
C.  S.  3876,  as  amended.  As  she  is  not  an  elective  officer,  her  salary  was 
subject  to  the  10  per  cent  cut  authorized  by  Section  20  of  the  Appropriation 
Act  of  1931.  Since  she  is  the  head  of  a  depai'tment,  her  salary  is  not  within 
the  control  of  the  Director  of  Personnel  under  Chapter  277,  Public  Laws 
of  1931.  There  is  no  statute  authorizing  a  reduction  in  her  salary  by  the 
Governor,  the  Advisory  Budget  Commission  or  other  public  authority  except 
as  contained  in  Section  20  of  the  Appropriation  Act  of  1931. 

The  Commissioner  of  Public  Welfare  is  the  head  of  a  department.  There 
is  no  statute  specifically  fixing  her  salary.  By  C.  S.  5006i-8  the  State  Board 
of  Charities  and  Public  Welfare  is  given  the  power  "to  employ  a  trained 
investigator  of  public  service  problems  who  shall  be  known  as  Commissioner 
of  Public  Welfare."  It  has  been  heretofore  assumed  that  the  State  Board 
of  Charities  and  Public  Welfare  has  the  power  to  fix  the  salary  of  this  (5fficer 
under  the  language  quoted.  In  the  absence  of  other  legislative  action,  the 
exercise  of  such  power  by  that  Board  seems  to  be  justified. 

As  the  Commissioner  of  Public  Welfare  is  not  an  elective  officer,  her 
salary  was  subject  to  the  10  per  cent  cut  authorized  by  Section  20  of  the 
Appropriation  Act  of  1931.  As  she  is  the  head  of  a  department,  and  not  a 
subordinate  employee,  her  salary  is  not  under  the  control  of  the  Director  of 
Personnel  under  authority  conferred  by  Chapter  277,  Public  Laws  of  1931. 
There  is  no  statute  authorizing  a  reduction  of  the  salary  of  the  Commis- 
sioner of  Public  Welfare  by  the  Governor,  the  Advisory  Budget  Commission 
or  any  other  public  authority  except  as  contained  in  Section  20  of  the  Ap- 
propriation Act  of  1931,  or  possibly  as  indicated  under  C.  S.  5006-8. 

I  advise,  then,  that  the  salaries  of  the  Adjutant  General,  the  State  Librar- 
ian and  the  Commissioner  of  Public  Welfare  are  not  subject  to  further 
reduction,  assuming  that  they  have  been  reduced  10  per  cent  under  authority 
contained  in  Section  20  of  the  Appropriation  Act  of  1931,  except  as  indi- 
cated with  respect  to  the  Commissoiner  of  Public  Welfare. 


Salary — ^Commissioneb,  Vetterans  Loan  Fund 

28  January,    1932. 

I  answer  your  telephone  inquiry  of  this  morning,  with  respect  to  salary 
of  the  Commissioner  of  the  Veterans  Loan  Fund,  as  follows: 

The  World  War  Veterans  Loan  Fund  was  established  by  a  vote  of  the 
people  under  Chapter  155,  Public  Laws  of  1925.  The  constitutionality  of 
issuance  of  bonds  under  the  act  was  sustained  in  Hinton  v.  State  Treasurer, 
193  N.  C,  496.  An  additional  and  similar  fund  was  established  under  the 
provisions  of  Chapter  298,  Public  Laws  of  1929. 
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Section  7  of  the  Act  provides  for  a  Board  of  Advisers  upon  whom  are 
conferred  certain  rather  strictly  limited  duties  in  the  administration  of  the 
Act.  Provision  is  made  for  the  selection  by  this  Board  of  Advisers  of  a 
commissioner  of  the  Veterans  Loan  Fund.  He  holds  his  office  at  the  will 
of  the  Board,  and  "shall  receive  an  annual  salary  payable  monthly  of 
$3,500." 

The  Commissioner  of  the  Veterans  Loan  Fund  is  the  head  of  a  department, 
or  commission.  As  stated,  his  salary  was  fixed  in  Section  7  of  Chapter  155, 
Public  Laws  of  1925,  at  $3,500.  As  he  is  not  an  elective  officer,  his  salary 
was  subject  to  the  10  per  cent  cut  authorized  by  Section  20  of  the  Appro- 
priation Act  of  1931.  As  he  is  the  head  of  a  department,  and  not  a  subordi- 
nate or  employee,  his  salary  is  not  under  the  control  of  the  Director  of  Per- 
sonnel under  the  authority  conferred  by  Chapter  277,  Public  Laws  of  1931. 
There  is  no  statute  authorizing  the  reduction  of  the  salary  of  the  Commis- 
sioner of  the  Veterans  Loan  Fund  by  the  Governor,  the  Advisory  Budget 
Commission  or  any  other  public  authority  except  as  contained  in  Section  20 
of  the  Appropriation  Act  of  1931. 


Salaries — Assistant  to  Director  of  Budget;  Director  of  Personnel;  Com- 
missioner OF  Revenue;  Director  Di^ncsiow  of  Purchase  &  Contract; 
Director  of  Local  Government;  Chairman  and  Members,  Industrial 
Commission;  Commissioner  of  Banks;  Secretary,  State  Board  of 
Health;  Director,  Department  Conservation  &  Development;  Chair- 
man, Highway  Commission;   State  Highway  Engineer. 

30  January,   1932. 

I  answer  the  inquiry  submitted  in  telephone  conversation  just  had,  as 
follows : 

By  Section  2  of  Chapter  100,  Public  Laws  of  1929,  the  Governor  is  author- 
ized to  appoint  an  Assistant  to  the  Director  of  the  Budget  and  to  fix  his 
salary.  This  Assistant  is  a  subordinate  and  employee  in  the  Budget  Bu- 
reau. He  is,  therefore,  subject  to  the  provisions  of  Chapter  277,  Public 
Laws  of  1931,  and  his  salary  is  to  be  fixed  by  the  Director  of  Personnel, 
subject  to  the  approval  of  the  Advisory  Budget  Commission. 

By  Section  2  of  Chapter  277,  Public  Laws  of  1931,  the  Governor  is  author- 
ized to  fix  the  salary  of  the  Director  of  Personnel,  such  salary  not  to  exceed 
the  sum  of  $6,000.  Regardless  of  whether  he  is,  or  is  not,  a  subordinate  and 
employee  in  the  Governor's  office,  under  general  principles  he,  of  course, 
would  have  no  authority  to  fix  his  own  salary;  therefore,  I  advise  that  the 
Governor  has  the  power  to  fix  his  salary. 

Under  Section  2  of  Chapter  232,  Public  Laws  of  1929,  amending  Section 
6  of  Chapter  40,  Public  Laws  of  1921,  the  salary  of  the  Commissioner- of 
Revenue  is  to  be  fixed  by  the  Governor  with  the  approval  of  the  Ad"visory 
Budget  Commission. 

By  Section  14,  Chapter  261,  Public  Laws  of  1931,  the  salary  of  the  Direc- 
tor of  Purchase  and  Contract  is  to  be  fixed  by  the  Governor,  with  the  ap- 
proval of  the  Advisory  Budget  Commission.  In  my  opinion  this  officer  is 
the  head  of  a  bureau  and  not  a  subordinate  or  employee  therein;   therefore, 
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the  Governor  has  the  right  to  fix  his  salary,  subject  to  the  approval  of  the 
Advisory  Budget  Commission. 

By  Section  7,  Chapter  60,  Public  Laws  of  1931,  the  salary  of  the  Director 
of  Local  Government,  as  such  Director  and  Secretary  of  the  Local  Govern- 
ment Commission,  is  to  be  fixed  by  the  Governor  with  the  approval  of  the 
Advisory  Budget  Commission.  This  ofiicer  is  the  head  of  a  bureau  or 
commission  and  therefore,  not  a  subordinate  employee. 

By  Section  9,  Chapter  274,  Publio  Laws  of  1931,  amending  section  52. a  of 
Chapter  120,  Public  Laws  of  1929,  the  salaries  of  the  Chairman  and  each 
member  of  the  Industrial  Commission  are  to  be  fixed  by  the  Governor,  sub- 
ject to  the  approval  of  the  Advisory  Budget  Commission. 

By  Section  6,  Chapter  243,  Public  Laws  of  1931,  the  salary  of  the  Com- 
missioner of  Banks  shall  be  fixed  by  the  Advisory  Budget  Commission.  This 
oflEicer  is  the  head  of  a  department  or  commission  and  therefore,  not  a  sub- 
ordinate employee. 

Under  C.  S.  7053,  as  amended,  the  Secretary  of  the  State  Board  of  Health 
shall  receive  such  salary  as  may  be  fixed  by  the  State  Board  of  Health,  not 
to  exceed  $8,000.  This  officer  is  the  head  of  a  department  or  bureau,  and 
therefore,  not  a  subordinate  employee. 

Under  Section  14,  Chapter  122,  Public  Laws  of  1925,  the  salary  of  the 
Director  of  the  Department  of  Conservation  and  Development  is  to  be  fixed 
by  the  Governor,  but  not  to  exceed  the  salary  paid  to  the  State  Geologist 
at  the  time  of  the  enactment  of  said  Chapter  122,  Public  Laws  of  1925.  (I 
am  not  advised  what  that  salary  was.) 

By  Section  1,  Chapter  146,  Public  Laws  of  1931,  rewriting  and  amending 
C.  S.  3846.f,  the  salary  of  the  Chairman  of  the  Highway  Commission  was 
fixed  at  $7,500.  This  officer  is  the  head  of  a  commission  and  not  a  subordinate 
or  employee.  I  find  no  statute  permitting  change  in  this  salary  other  than 
as  contained  in  Section  20  of  the  Appropriation  Act  with  respect  to  the 
10  per  cent  cut,  and  this  salary  is  not  subject  to  revision  except  as  therein 
permitted. 

By  Section  5,  Chapter  2,  Public  Laws  of  1921,  the  State  Highway  Com- 
mission was  authorized  to  fix  the  salary  of  the  State  Highway  Engineer, 
with  approval  of  the  Governor.  He  is  a  subordinate  and  employee  in  the 
State  Highway  Commission.  The  power  to  fix  his  salary,  as  conferred  by 
the  Act  referred  to,  is  superseded  by  Chapter  277,  Public  Laws  of  1931, 
and  the  Director  of  Personnel,  therefore,  has  the  right  to  fix  his  salary,  with 
the  approval  of  the  Advisory  Budget  Commission. 


Department  ok  Labor;    Division  of  Stand.^rds   and  Inspection — 
Control   of  Appeopriation 

9   February,  1932. 

In  compliance  with  request  in  your  letter  of  January  14,  I  considered 
letter  of  Mr.  E.  F.  Carter,  Chief  of  Division  of  Standards  and  Inspection 
in  the  Department  of  Labor,  other  correspondence  submitted  therewith,  and 
wrote  you  result  of  my  investigation  and  the  conclusions  I  had  reached 
on  January  15. 
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Other  complaints  in  relation  to  the  whole  subject  have  come  to  your 
office  from  Mr.  Carter,  accompanied  by  copies  of  correspondence  dealing 
with  certain  accounts  apparently  contracted  by  Mr.  Carter  for  his  Division. 

It  is  quite  apparent  that  Mr.  Carter  needs  to  conduct  the  DivisiorT  of 
Standards  and  Inspection  as  a  subordinate  division  in  the  Department  of 
Labor  and  not  as  an  independent  organization  of  which  he  is  the  head.  It 
appears  that  he  assumes  to  make  travel  and  purchase  authorizations  as  the 
head  of  a  department.  Mr.  Grist,  as  Commissioner  of  Labor,  is  executive 
and  administrative  head  of  the  Department  of  Labor;  Mr.  Carter  is  Chief 
of  the  Division  of  Standards  and  Inspection.  He  is  a  subordinate  in  the 
Department  of  Labor.  Mr.  Grist  is  entirely  right  in  his  contention  that 
the  funds  appropriated  to  the  Division  of  Standards  and  Inspection  in  the 
Department  of  Labor  are  to  be  expended  upon  his  authorization. 

I  find  also  that  Mr.  Grist  is  insisting  that  accounts  for  travel  expense 
be  itemized  in  the  way  that  obtains  in  other  Departments;  that  there  should 
be  no  lump  sum  authorization  for  such  travel  expense.  In  insisting  upon  this, 
Ml*.  Grist  is  simply  following  the  correct  practice. 

It  seems  that  Mr.  Grist  held  up  authorization  of  salary  vouchers  for  some 
days.  I  have  told  him  that  there  was  no  authority  for  this,  and  that  salary 
vouchers  should  be  approved  in  accordance  with  the  salary  schedule  as  here- 
tofore set  up  by  the  Salary  and  Wage  Commission  and  as  approved  or  mod- 
ified by  the  Director  of  Personnel  with  the  approval  of  the  Advisory  Budget 
Commission.  All  requests  for  authorization  of  expenditures  other  than 
salaries  should  be  submitted  in  the  proper  way  to  Mr.  Grist  as  head  of  the 
Department. 


The  Harwood  Investigation 

11  February,  1932. 

In  accordance  with  your  verbal  request  this  afternoon,  I  submit  tHTe  fol- 
lowing additional  and  written  report  in  the  Harwood  case: 

Based  upon  an  audit  of  the  License  Bureau  of  the  Revenue  Department 
made  by  Messrs.  A.  H.  Howell  and  Carl  K.  Marler  for  the  Auditor's  Depart- 
ment, a  civil  action  was  brought  June  5,  1931,  in  the  name  of  the  State,  Hon. 
R.  A.  Doughton,  former  Commissioner  of  Revenue,  and  Hon.  A.  J.  Maxwell, 
his  successor,  against  Miss  Lola  G.  Harwood,  a  former  clerk  in  that  Bureau, 
alleging  that  she  had  failed  to  account  for  the  sum  of  $4,903.00,  proceeds  of 
license  taxes  passing  through  her  hands,  and  had  converted  the  same  to 
her  own  use.  At  the  same  time  certain  deposits  of  Miss  Harwood  in  certain 
banks  in  the  City  of  Raleigh,  amounting  in  the  aggregate  to  $2,987.32,  were 
attached. 

On  July  30,  1931,  Judge  Walter  L.  Small  made  an  order  in  the  cause  di- 
recting that  the  plaintiffs  supply  the  defendant  with  a  copy  of  the  audit  in- 
volved and  allow  the  defendant  and  her  counsel  opportunity  to  examine  the 
books,  records  and  papers  in  the  office  of  the  Commissioner  of  Revenue  per- 
taining to  the  matters  and  things  in  controversy,  and  allowing  defendant 
thirty  days  from  August  10  in  which  to  file  answer.  Answer  was  filed 
for  the  defendant  through  her  attorneys,  Messrs.  Smith  &  Joyner,  on  Septem- 
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ber  11,  1931,  in  which  she  denied  the  allegations  of  the  complaint  or  any 
indebtedness  to  the  State. 

At  the  September  Term,  1931,  of  Wake  Superior  Court  a  bill  of  indict- 
ment was  returned  by  the  grand  jury  charging  Miss  Harwood  with  embez- 
zlement of  the  said  sum  of  $4,903.00.  Hon.  J.  C.  Little,  Solicitor  of  the 
Seventh  Judicial  District,  has,  of  course,  been  in  charge  of  this  criminal 
prosecution.  We  have  frequently  conferred  with  him  about  the  case,  and 
assured  him  that  we  would  assist  in  it  in  any  way  desired  by  him. 

The  civil  action  was  set  for  trial  on  October  28.  Messrs.  Smith  &  Joyner 
objected  to  trial  at  that  time  on  the  ground  that  they  were  not  present 
when  the  case  was  so  set  for  trial,  and  that  it  was  not  entitled  to  such 
early  trial  based  upon  its  place  on  the  civil  issue  docket. 

At  January  Term,  1932,  by  consent  the  civil  action  was  referred  by  Judge 
William  A.  Devin  to  Mr.  J.  M.  Broughton,  of  the  Raleigh  Bar.  Mr.  Brough- 
ton  gave  notice  that  he  would  enter  upon  the  hearing  at  a  room  in  the  Rev- 
enue Building  on  the  morning  of  February  1.  notice  of  which  hearing  was 
carried  in  the  public  press. 

Commissioner  Maxwell  and  I  have  constantly  declined  to  consider  any 
compromise  of  the  case.  At  all  times  we  have  said  to  those  representing 
Miss  Harwood  that  the  State  would  insist  upon  payment  of  the  full  amount 
found  to  be  due,  the  audit,  of  course,  being  subject  to  any  correction  which 
might  be  made  therein  on  the  facts  as  they  might  be  found. 

Counsel  for  the  defendant  suggested  a  conference  with  representatives  of 
the  Revenue  Department  and  this  Department  to  be  held  on  the  morning 
of  February  1,  prior  to  the  hearing  before  the  Referee,  with  a  view  to  going 
over  the  items  in  the  audit  as  made.  In  that  conference  our  Auditors  reached 
the  conclusion  that  we  could  not  sustain  two  items  in  the  audit,  aggregating 
$75.00.  We  thereupon  informed  counsel  for  the  defendant  that  we  would 
consent  to  elimination  of  these  two  items  and  settlement  of  the  civil  case 
on  payment  to  the  State  of  the  sum  of  $4,828.00. 

At  the  conference  on  Monday  morning,  February  1,  at  the  Revenue  Build- 
ing there  were  present  Assistant  Attorneys  General  A.  A.  F.  Seawell  and 
Walter  D.  Siler,  representing  the  State,  Mr.  W.  B.  Jones  and  Mr.  Willis 
Smith,  representing  the  defendant,  Mr.  R.  R.  McLaughlin,  License  Tax 
Deputy  in  the  Revenue  Department,  Messrs.  A.  H.  Howell  and  Carl  K. 
Marler,  the  Auditors  who  had  made  the  audit,  John  K.  Dorseft,  an  employee 
in  the  Department,  and  occasionally  some  other  employees  of  the  Revenue 
Department  came  to  the  room  to  give  such  information  as  they  might, 
when  desired. 

Upon  the  order  made  by  Judge  Small  on  July  30,  1931,  Judge  John  H. 
Harwood,  father  of  the  defendant,  had  had  access  to  the  books  and  records 
in  the  Revenue  Department  for  the  purpose  of  examining  them.  On  some 
days  he  had  been  admitted  to  the  building  by  the  janitor  for  this  purpose 
prior  to  the  opening  of  the  offices  for  work  in  the  morning  and  some  times 
would  remain  after  the  offices  had  been  closed. 

Since  the  making  of  the  audit  the  correspondence  relating  to  the  various 
items  that  entered  into  it  has  been  in  the  possession  of  Mr.  Howell.  The 
regular  official  records  showing  the  issuance  of  licenses  had  remained  in  the 
Department. 
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At  the  conference  on  February  1,  Messrs.  Smith  and  Jones  had  with  them 
notes  or  memoranda  prepared  by  Judge  Harwood  as  guide  to  them  in  their 
examination  of  the  records  material  to  the  inquiry.  When  the  regular 
oflBcial  records  of  the  office  pertaining  to  the  issuance  of  licenses  were  ex- 
amined, certain  erasures,  substitutions  and  mutilations  were  found,  which 
the  Auditors  stated  were  made  after  the  audit.  All  of  these  tended  to  ex- 
culpate Miss  Harwood. 

The  attorneys  for  the  defendant  called  for  certain  copies  of  letters  relating 
to  particular  items  and  which  were  supposed  to  explain  the  transactions 
in  Miss  Harwood's  favor,  their  request  for  such  copies  of  letters  being 
based  upon  the  notes  or  memoranda  supplied  them  by  Judge  Harwood.  No 
such  copies  of  letters  were  found  in  the  correspondence  which  had  remained, 
as  stated,  in  the  hands  of  Mr.  Howell.  Search  was  made  in  other  files  in 
the  Department,  and  finally  several  such  copies  of  letters  were  found.  These 
copies  of  letters  as  so  found  bore  no  relation  to  the  files  of  cases  in  which 
they  were  so  found.  The  appearance  of  these  copies  of  letters,  their  con- 
tents in  relation  to  the  matters  they  were  supposed  to  explain,  and  otTier 
indicia  which  they  bore  seem  to  exclude  any  possibility  of  their  genuineness. 

On  the  afternoon  of  Tuesday,  February  2,  Mr.  Maxwell,  Mr.  Seawell  and  I 
went  to  your  office  and  officially  reported  these  matters  to  you.  and  it  was 
agreed  that  the  investigation  should  be  completed  and  such  action  taS^en 
at  the  appropriate  time  as  the  facts  found  should  justify. 

We  instructed  Mr.  Howell  and  Mr.  McLaughlin  to  continue  their  search 
in  the  files  of  the  Department  so  as  to  ascertain  if  there  were  copies  of 
letters  of  a  similar  nature.  They  have  done  so  and  have  reported  to  Mr. 
Maxwell  and  me  that  they  have  now  found  twenty-eight  copies  of  such  let- 
ters purporting  to  relate  to  items  in  the  audit.  These  copies  were  found 
scattered  at  random  in  older  files  of  the  Department  and  without  relation 
to  whether  they  properly  belonged  to  the  particular  file  in  which  they  ap- 
peared. The  copies  of  letters  so  found,  if  genuine,  would  tend  to  exculpate 
Miss  Harwood  from  the  charge  brought  against  her. 

The  case  has  been  handled  with  celerity  and  dispatch,  and  brought  to  the 
point  of  a  hearing  quite  earlier  than  is  usual  in  cases  of  similar  magnitude 
handled  by  this  Department  or  generally  in  suits  of  such  nature  between 
private  citizens.  We  have  expected  that  judgment  for,  and  payment  of, 
the  full  sum  due  the  State,  $4,828.00,  would  be  consummated  next  week. 


Members,  State  Board  of  Elections;    Appointment;    Terms   of  Office 

9  March,  1932. 

Referring  to  our  conversation  of  this  morning  relating  to  appointment 
and  terms  of  office  of  members  of  the  State  Board  of  Elections,  I  call  your 
attention  to  Section  9,  pamphlet  copy  of  election  law,  C.  S.  5921,  which 
is  as  follows: 

"There  shall  be  a  State  Board  of  Elections,  consisting  of  five  electors, 
whose  terms  of  office  shall  begin  on  the  first  day  of  June,  one  thousand 
nine  hundred  and  five,  and  continue  for  two  years  and  until  their  successors 
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are  appointed  and  qualified.  The  Governor  shall  appoint  the  members  of 
this  board  and  not  more  than  three  of  them  shall  be  of  the  same  political 
party.  Their  successors  shall  likewise  be  appointed  by  the  Governor,  and 
their  term  of  office  shall  continue  for  two  years  and  until  their  successors 
are  elected  and  qualified." 

It  is  evident  that  the  statute  contemplates  appointment  of  members  of 
this  Board  for  terms  to  begin  on  the  first  day  of  June  in  the  odd  numbered 
years.  However,  you  will  observe  that  their  terms  continue  "until  their 
successors  are  appointed  and  qualified."  Therefore,  present  members  of 
the  Board  have  remained  in  office  and  for  the  performance  of  their  duties 
to  the  present  time. 

I  suggest  that  your  proper  course  would  be  to  go  ahead  and  make  these 
appointments  now.  The  terms  of  these  appointees  would,  I  think,  end  on 
the  first  day  of  June,  1933,  or  when  their  successors  are  appointed  and 
qualified. 


DiKECTOi:  OF  Personnel;   State  Prison  Department 

21  March,  1932. 

Some  days  ago  authorities  of  the  State  Prison  infoi'med  me  that  you 
wanted  the  opinion  of  this  office  as  to  whether  the  State  Prison  comes  with- 
in the  terms  of  Chapter  277,  Public  Laws  of  1931,  relating  to  duties  and 
powers  of  the  Director  of  Personnel. 

The  powers  given  by  that  Chapter  to  the  Director  of  Personnel  withT  re- 
spect to  positions  to  be  filled  and  salaries  to  be  paid  extend  to  "every  de- 
partment, bureau  and/or  commission  of  the  State."  By  Chapter  163,  Public 
Laws  of  1925,  the  law  with  respect  to  the  State  Prison  was  rewritten. 

C.  S.  7698,  as  so  rewritten,  is  as  follows: 

"The  State's  Prison  shall  be  and  continue  a  department  of  the  State 
government  and  it  shall  be  vested  with  all  the  property,  real  and  personal, 
choses  in  action  and  other  rights  now  owned,  held  or  enjoyed  by  the  former 
corporation  known  as  the  State  Prison." 

The  official  title  of  the  state  prison  as  continually  referred  to  in  that 
Chapter  is  "The  State  Prison  Department."  The  act,  then,  as  so  written 
makes  the  State  Prison  a  department  of  the  State  government.  All  State 
departments  are  included  within  the  terms  of  Chapter  277,  Public  Laws  of 
1931. 

It  follows,  then,  that  the  Director  of  Personnel,  subject  to  approval  and 
review  by  the  Advisory  Budget  Commission,  has  the  same  powers  with 
respect  to  the  State  Prison  Department  as  he  does  in  relation  to  the  other 
departments  of  the   State  government. 


Electrocution— Insane  Pejjson 

7  August,  1931. 

In  answer  to  your  letter  of  today,  regarding  the  Governor's  duty  when 
a  doubt  exists  as  to  the  sanity  of  a  person  under  sentence  of  electrocution, 
and  referring,  also,  to  the  conversation  had  with  regard  to  it: 
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When  any  doubt  exists  as  to  the  sanity  of  a  person  under  sentence  of 
electrocution,  I  think  that  it  is  the  duty  of  tlie  Governor  to  respite  the  pris- 
oner and  have  his  mental  condition  investigated  by  competent  experts. 
There  is,  of  course,  no  law  requiring  him  to  proceed  in  any  particular  way 
to  ascertain  the  facts  and  conditions  which  control  him  in  the  exercise  of 
Ms  constitutional  power  of  pardon  and  commutation  of  sentence,  but,  inas- 
much as  the  common  law  in  force  in  the  State  does  not  recognize  as  law- 
ful the  execution  of  an  insane  person,  I  consider  that  it  would  be  his  ^uty 
in  the  exercise  of  the  powers  mentioned  to  have  the  facts  ascertained. 

I  would  therefore  advise  that  a  respite  be  given  until  such  an  investigation 
can  be  had. 


Director  of  Personnel^ — Cut  in  Salaries 

17   June,  1931. 

Your  letter  of  June  11  received.  Your  inquiry  is  as  to  whether  you  have 
the  right,  pending  survey  of  the  needs  of  the  various  departments,  to  en- 
force an  order  directing  a  horizontal  cut  of  10  per  cent  in  salaries  of  all 
employees  not  specifically  exempted  by  the  Appropriation  Act  or  other  ap- 
posite statute. 

So  far  as  I  am  informed,  the  provisions  of  the  statutes  on  the  subject 
are  the  one  to  establish  a  Director  of  Personnel,  and  Section  20  of  the  Ap- 
propriation Act  of  1931.  That  creating  the  position  of  Director  of  Per- 
sonnel places  the  fixing  of  the  salaries  for  each  department  in  the  head  of 
that  Department  and  the  Director  of  Personnel,  subject  to  approval  by  the 
Advisory  Budget  Commission.  Section  20  of  the  Appropriation  Act  di- 
rects the  cut  of  10  per  cent  in  expenditures  for  personal  service  in  each 
department,  beginning  July  1.  The  only  way  in  which  your  right  to  make 
the  horizontal  cut  of  10  per  cent  could  be  affected  is  the  provision  referred 
to  in  the  act  creating  the  Director  of  Personnel. 

As  a  practical  matter,  the  cut  of  10  per  cent  in  the  cost  of  personal  service 
in  each  department  must,  of  necessity,  go  into  effect  on  July  1.  For  the  time 
being,  and  while  the  survey  of  the  departments  is  being  made  by  you  in 
conjunction  with  the  various  heads  for  the  purpose  of  reaching  definite  con- 
clusions, I  am  of  opinion  that  you  would  have  the  right  to  apply  the  10 
per  cent  horizontal  cut  to  all  salaries  not  specifically  excepted. 


Salary  of  Adjutant  Geneeal — Appropriation  Act,  1931 

31  August,  1931. 
Your  letter  of  August  28,  with  reference  to  above  subject,  received. 
Section  20  of  the  Appropriation  Act  of  1931  provides  for  certain  cuts  in 
isalaries.  The  salaries  excepted  from  such  cuts  under  the  control  of  the 
Director  of  Personnel  are  those  "paid  to  those  officers  whose  election  to 
office  and  compensation  are  subject  to  the  provisions  of  the  Constitution 
and/or  statutes." 
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You  will  observe  that  the  exception  does  not  relate  simply  to  those  offices 
where  the  compensation  is  fixed  by  the  Constitution  or  a  statute,  but  also 
to  the  ofllcers  whose  election  to  office  is  also  fixed  by  the  Constitution  or  a 
statute.  Clearly,  it  would  seem  that  "election"  here  relates  to  election  by 
the  people.  It  must  be  assumed  that  the  General  Assembly  used  that  term 
in  its  usual  and  ordinary  signification.  If  it  had  been  intended  to  apply 
the  exception  to  appointive  officers,  surely,  the  language  used  would  have 
been  broad  enough  to  cover. 

The  Adjutant  General  is  appointed  by  the  Governor.  It  is  my  opinion, 
therefore,  that  he  does  not  come  within  the  exception  in  Section  20  of  the 
Appropriation   Act  quoted   above. 


Powers  and  Duties  of  Divisions 

18   June,   1931. 

Today  you  submit  to  me  certain  inquiries  which  I  endeavor  to  answer  as 
follows : 

1.  Does  the  Division  of  Purchase  and  Contract  have  authority  now,  or 
at  any  time  prior  to  July  1,  to  enter  into  general  contracts  covering  the 
period  beginning  July  1,  or  thereafter? 

A.  Yes.  It  was  intended  that  your  Division  should  be  set  up  so  as,  it 
possible,  to  begin  its  operation  in  time  to  call  for  bids  and  make  contracts 
which  would  go  into  effect  on  July  1.  As  a  consequence,  you  can  proceed 
with  your  advertisement  for  bids  and  the  making  of  contracts  at  the 
present  time. 

2.  In  entering  into  contracts  at  the  present  time  in  anticipation  of  needs 
after  July  1,  do  the  requirements  as  to  ten  days'  advertising  apply? 

A.  Yes.  Always  a  practical  interpretation  must  be  given  to  administra- 
tive measures.  There  is  no  reason,  however,  founded  in  or  growing  out 
of  that  consideration,  for  doing  otherwise  than  following  the  plain  language 
of  the  statue,  which  does  require,  without  exception,  the  advertisement 
for  ten  days  for  bids.  Regardless  of  the  fact  that  this  may  hamper  the 
work  of  your  Division  somewhat,  the  language  of  the  statute  requiring  ten 
days'  advertising  must  be  held  to  apply  to  all  of  such. 

3.  What  is  the  status  of  contracts  entered  into  prior  to  the  passage  of 
the  law  under  authority  in  force  at  the  time  the  contracts  were  made,  and 
where  such  contracts  are  to  run  for  a  period  beyond  July  1? 

A.  Such  contracts  are  in  force  and  should  be  carried  out.  They  were 
made  in  good  faith,  both  by  the  State  and  the  contractors,  under  authority 
which  existed  at  the  time  of  their  inception.  The  act  does  not  undertake  to, 
and  could  not,  properly  or  legally,  authorize  a  violation  of  such  contracts. 

4.  The  Highway  Commission,  in  anticipation  of  its  needs  in  taking 
over  county  roads,  has  called  for  bids  on  one  hundred  and  fifty  li/^  ton 
trucks,  the  said  bids  to  be  received  on  June  25.  The  purchases  expected 
to  be  made  on  these  bids  are  for  immediate  delivery  and  before  July  1. 
Has  the  Commission  the  right  to  proceed  with  these  bids  and  make  pur- 
chases upon  them  when  submitted,  under  the  circumstances  stated? 
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A.  Yes.  The  bids  call  for  necessary  immediate  purchases.  They  are  in 
the  regular  course  of  the  Commission's  activities  and  in  order  to  supply  its 
normal  requirements  by  purchases  under  contracts  which  will  be  executed 
before  July  1.  After  you  have,  in  accordance  with  the  statute,  established  the 
sources  of  supply  in  the  manner  therein  set  out,  purchases  must  be  made 
through  the  Division  of  Purchase  and  Contract  under  its  po-wer  and  au- 
thority, and  in  accordance  with  requirements  set  up  by  it.  Such  sources  of 
supply  for  these  trucks  needed  for  immediate  use  have  not  yet  been  estab- 
lished by  you. 

5.  It  may  appear  that  certain  agencies,  the  purchases  for  which  are  sub- 
ject to  the  control  of  the  Division  of  Purchase  and  Contract,  have,  since 
the  passage  of  the  act,  attempted  to  make  executory  contracts  for  the  pur- 
chase of  supplies,  such  as  coal,  to  be  delivered  next  winter,  or  after  .July  1. 
Are  these  valid  contracts,  such  as  the  ones  described  in  question    (3)? 

A.  The  answer  to  this  question  is  more  diflScult  than  any  of  the  others, 
and  the  answer  in  each  case  may  depend  upon  a  different  set  of  facts 
and  circumstances.  However,  my  opinion  is  that  they  are  on  a  different 
footing  from  the  type  of  contracts  made  and  as  described  in  question  (3). 
Since  the  law  in  force  at  the  time  a  contract  is  made  is  an  integral  part  of 
the  contract  itself,  the  better  view  is  that  such  attempted  purchases  were 
made  without  authority  on  the  part  of  the  officials  attempting  to  make  them. 

6.  It  appears  to  be  a  physical  impossibility  for  the  Division  of  Purchase 
and  Contract  to  make  contract  for  all  purchases  within  its  control  for 
all  the  various  agencies  and  institutions  of  the  State.  These  agencies  and 
institutions  have  certain  immediate  needs  which  must  be  met.  WouFd  you 
have  the  right  to  authorize  the  officials  of  these  institutions  and  agencies 
to  meet  their  normal  requirements  for  such  necessary  purchases  after  July 
1  and  pending  your  calling  for  bids  and  making  contracts  for  such  pur- 
chases under  the  provision  of  the  act? 

A.  Yes.  This  may  be  done,  pending  the  necessary  time  required  for 
completing  your  organization  and  the  details  of  calling  for  bids  and  mak- 
ing the  purchases.  The  authorization  to  such  institutions  and  agencies  to 
make  these  small  purchases  for  their  normal  requirements  should  be  coupled 
with  the  notification  that  any  agreement  so  authorized  will  be  subject  to 
cancellation  by  you  at  any  time. 


Six  Cent  Gasoline   Tax;    Delco  and   Similar  Lighting   Plants;    Pumping 
Stations,  etc.;   Refund 

3  August,   1931. 

We  understand  from  your  letter  that  the  question  has  been  raised  as 
to  whether  or  not  gasoline,  consumed  in  the  operation  of  Delco  and  other 
similar  light  plants,  is  subject  to  the  6  cent  gasoline  tax;  also  whether  this 
tax  applies  to  gasoline  used  in  engines  for  pumping  water  and  other  similar 
purposes. 

Chapter  145  Public  Laws  1931  (Road  Law),  in  subsection  5  (of  Section 
24)  levies  a  tax  of  6  cents  per  gallon  "on  all  motor  fuels  sold,  distributed, 
or  used  within  this  State." 
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This  is  especially  comprehensive  to  include  gasoline  or  motor  fuels  used 
for  the  purposes  above  mentioned.  Section  15  of  this  Section  of  the  Road 
Law  provides  for  the  refund  or  a  rebate  on  account  of  motor  fuels  used  for 
certain  purposes,  to  wit: 

1.  Farm  tractor  used  principally  for  agricultural  purposes; 

2.  Motor  boats  used  for  fishing  purposes;  and/or 

3.  Manufacturing  process  in  which  such  motor  fuel  is  used  as  an  in- 
gredient, solvent  or  vehicle  in  the  process. 

The  Section  further  provides  the  method  by  which  the  refund  may  be 
obtained. 

At  the  same  session  of  the  Legislature  (1931),  Chapter  304  Public  Laws 
of  1931  was  enacted  as  an  amendment  to  "House  Bill  338"  which  is  chapter 
145,  the  Road  Law.  This  amends  Section  15  by  providing  refunds  of  tax 
on  gasoline  used  for  certain  purposes  as  follows: 

(1%)  Tractor  or  stationary  gasoline  engine  used  only  in  the  manufac- 
ture of  lumber; 

(2^)  Mining  machinery  consisting  principally  of  air  compressors, 
hoist  pumps  and  excavators  used  exclusively  for  mining  purposes"  and  a 
further  provision  of  this  amending  act  reads: 

"For  such  motor  fuels  as  are  to  be  used  for  mining  purposes,  the  applica- 
tion should  state  the  name,  type,  horsepower  and  serial  number  of  the  engine 
or  engines  so  used  and  the  purposes  for  which  such  engine  or  engines  are 
to  be  used." 

From  this,  it  will  be  seen  that  the  use  of  gasoline  for  the  purposes  above 
mentioned  comes  within  the  law  imposing  the  tax,  but  does  not  come 
within  the  law  authorizing  a  refund. 


Printing  Application  Cards  Motor  Vehicle  License 

20  August,   1931. 

Notwithstanding  any  manner  in  which  the  printing  of  the  application 
cards  for  above  purpose  has  heretofore  been  handled,  and  notwithstanding 
the  fact  that,  as  a  matter  of  practice,  the  Highway  Commission  has  here- 
tofore been  exempted  from  the  operation  of  the  general  State  printing  con- 
tract, I  think  that  Chapter  261,  Public  Laws  1931,  creating  your  department 
gives  you  full  power  in  the  premises;  and  I  refer  you  especially  to  para- 
graph (f).  Section  1  of  that  Act,  and,  too,  of  Section  3. 

You  will  find  that  there  is  an  exception  made  in  another  part  of  the  laws, 
with  regard  to  printing,  coming  under  the  special  supervision  of  the  Su- 
preme Court,  such  as  printing  the  reports,  etc.  I  understand  that  an  agree- 
ment was  made  whereby  the  old  State  contract,  expiring  on  June  30,  1931, 
"was  renewed  for  a  period  of  from  sixty  to  ninety  days,"  until  a  new  con- 
tract could  be  entered  into.  I  understand  from  this  that  the  agreement  was 
terminable  at  the  option  of  that  department,  until  a  new  contract  could 
be  entered  into. 

With  this  understanding,  I  am  of  opinion  that  you  have  the  right  to 
enter  into  an  agreement  with  the  present  Board  and  have  the  printing  done 
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at  the  State  Prison.  You  understand,  of  course,  that  this  opinion  is  given 
in  view  of  the  condition  as  to  the  existing  contract,  that  it  was  extended 
for  an  indeterminate  time  and  subject  to  your  termination. 

Of  course,  you  would  be  bound  by  the  old  contract  so  long  as  it  existed 
or,  in  the  case  of  its  extension  for  a  definite  period,  until  the  expiration 
of  that  period. 


Oil  Contracts;    Published    Service   Station    Prices;    Reduction  for   Cash 

25  May,  1932. 

In  your  letter  of  May  23,  you  submit  to  us  notice  which  was  given  to 
tha  oil  companies  when  they  were  bidding  upon  the  ten  million  gallons 
gasoline  contract,  offered  by  the  State.  The  contract  made  with  the  suc- 
cessful bidders  was  upon  the  basis  of  this  notice;  that  is,  the  price  was 
fixed  upon  the  published  service  station  price  in  effect  at  time  and  point 
of  delivery.  You  say  that  about  thirty  days  ago,  the  oil  companies,  in  a 
few  places  in  the  State,  began  offering  2  cents  discount  for  cash;  and  you 
inquire  whether  or  not  such  discount  price  should  not  be  considered  as  a 
basis  of  the  price  to  be  charged  the  State,  under  the  contract. 

I  am  not  aware  how  general  the  proposed  discount  for  cash  may  be.  I 
assume  from  your  letter  that  it  applies  only  to  a  few  points  in  the  State, 
but  those  points,  or  at  least  some  of  them,  are  points  of  delivery  upon  the 
State  contract.  It  seems  to  me  that  if  the  oil  companies  had  a  published 
service  station  price  fixed  at  the  time,  figured  both  for  time  and  cash  sales, 
ness,  the  companies  would  have  the  right  to  make  a  difference,  and  offer 
and  especially  if  the  time  sales  formed  any  appreciable  amount  of  the  busi- 
a  discount  for  cash  sales,  which  would  have  the  effect  of  instituting  two 
published  service  station  prices — one  for  time  and  one  for  cash.  In  that 
event,  the  State  would  only  be  entitled  to  the  published  service  station  price 
applicable  to  the  character  of  the  transaction,  whether  a  credit  or  a  cash 
transaction. 

No  particular  attention  was  given  such  a  possible  distinction,  when  these 
contracts  were  let,  or  entered  into,  and  I  suggest  that  you  consider  whether 
or  not  the  transactions  between  the  oil  companies  and  the  State  are  con- 
sidered to  be  upon  a  cash  basis. 

However,  the  above  is  written  upon  the  assumption  that  the  oil  companies 
have  exercised  good  faith  in  the  matter,  and  that  the  price  per  gallon  of 
the  gasoline  has  not  been  advanced  to  the  point  indicated  by  the  published 
service  station  price  for  the  purpose  of  avoiding  the  effect  of  their  con- 
tracts with  the  State,  or  have  any  other  illegitimate  purpose,  which  would 
have  that  effect. 

In  determining  this,  I  think  it  would  be  fair  to  take  into  consideration 
the  extent  to  which  these  prices  are  published  from  the  proportion  of  cash 
transactions  to  credit  transactions,  and  such  factors  as  could  be  considered 
as  legitimately  raising  the  price  of  the  gasoline  to  the  published  service 
station  prices,  upon  which  the  discounts  are  made. 

I  think  this  element  of  uncertainty  should  be  definitely  removed  from 
future  contracts  with  the  oil  companies. 


OPINIONS  TO  SECRETARY  OF  STATE 


Cooperative  Marketing  Association 

24  September,   1930. 

A  Cooperative  Marketing  Association,  having  tlie  word  "cooperative"  in 
its  charter,  v^as  incorporated  in  the  State  of  Delaware.  It  has  applied  to 
you  for  domestication  in  North  Carolina,  under  C.  S.   Section  1181. 

As  the  law  is  now  written,  we  think  this  cannot  be  done;  that  the  applying 
corporation  must  organize  under  our  laws  before  being  permitted  to  do 
business  in  the  State.  The  prohibition  in  Section  21,  Chapter  87  of  the 
Public  Laws  1921  is  so  broad  that  we  could  not  hold  otherwise.  That  Sec- 
tion, so  far  as  material,  is  as  follows: 

No  person,  firm,  corporation,  or  association  hereafter  organized 
or  doing  business  in  this  State,  shall  be  entitled  to  use  the  word 
cooperative  as  part  of  its  corporate  or  other  business  name  or  title, 
unless  it  has  complied  with  the  provisions  of  this  act" — i.  e..  Chapter 
87  Public  Laws  1921. 

■  We  have  examined  the  recent  Cooperative  Marketing  Act,  which  became 
an  Act  of  Congress  June  15,  1929,  and  find  nothing  in  it  which  will  enable 
us  to  modify  this  opinion. 


FoREiiGN  Corporation — Domestication 

1  November,  1930. 

You,  in  your  letter  of  October  31,  inquire  whether  or  not  a  foreign  cor- 
poration should  domesticate  in  North  Carolina,  under  the  following  cir- 
cumstances: 

A  foreign  corporation  contracts  with  a  North  Carolina  depart- 
ment store  to  manage  and  operate  its  shoe  department.  The  foreign 
corporation  has  complete  charge  of  the  shoe  department  which  from 
all  appearances  is  just  one  of  the  departments  of  the  local  store. 
The  name  of  the  foreign  corporation  is  not  advertised  nor  is  it 
known  to  the  public.  The  shoes  are  bought  or  made  by  the  foreign 
corporation. 

We  think  this  corporation  is  plainly  doing  business  in  North  Carolina 
and  should  domesticate  under  C.  S.  Section  1181. 


Foreign  Corporation — Doing  Business  in  State 

19  November,  1930. 

A   Massachusetts   corporation  has   its   principal   office   in   Boston.     Under 
its  charter,  it  is  authorized  to  do  business  of  this  kind : 
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It  sends  technical  experts  into  North  Carolina,  who  make  surveys  of 
cotton  mills,  with  the  idea  of  showing  the  mills  how  their  production  may 
be  improved,  and  a  report  is  rendered  the  mill. 

This,  of  course,  is  rendering  a  service,  but  the  corporation  does  not  buy 
or  sell  any  merchandise  in  North  Carolina.  Its  technical  experts  go  out 
from  the  main  oflSce  in  Boston  to  the  various  mills  that  it  surveys  in  whatever 
part  of  the  country,  Canada  or  Europe,  they  may  be. 

Upon  this,  you  inquire  whether  or  not  this  corporation,  doing  business 
of  this  kind  in  North  Carolina,  should  he  required  to  domesticate,  under 
C.  S.  Section  1181. 

We  think  it  quite  clear  that  it  should.  In  sending  these  employees  into 
North  Carolina,  it  sends  them  to  perform  for,  and  in  its  behalf,  one  of  the 
corporate  powers  conferred  upon  it  in  its  charter.  This  is  a  corporation 
doing  business  in  North  Carolina,  though  that  business  extends  no  further 
than  surveys,  as  distinguished  from  dealing  in  goods. 


Foreign  Corporation — Doing  Business  in  State 

28  November,  1930. 

Mr.  Alvin  B.  Hutzler,  an  attorney  of  Richmond,  Virginia,  in  his  letter  of 
November  20  to  your  office,  presents  the  following  facts: 

A  Virginia  corporation  has  recently  bought  at  a  sale,  under  a 
trust  deed  (presumably  executed  for  its  benefit),  a  tract  of  land 
located  in  North  Carolina  and  expects  to  sell  the  same  as  soon  as  it 
can  find  a  purchaser. 

This,  by  itself,  would  not  constitute  doing  business  in  the  State  of  North 
Carolina.  The  facts,  so  stated,  however,  rather  indicate  that  this  corporation 
had  been  doing  a  loan  business  in  the  State  of  North  Carolina.  If  this  is 
true,  that  part  of  its  business  would  ordinarily  require  this  corporation  to 
domesticate.  However  this  is,  of  course,  we  are  not  informed.  Cases  which 
deal  with  the  latter  bi-anch  of  the  proposition  are: 

Adams  vs.  Colonial  &  U.  S.  Mortgage  Co.  17  L.  R.  A.    (N.  S.)    138. 
British  American  Mortgage  Co.  vs.  Jones  76  S.  C,  218. 
British  American  Mortgage  Co.  vs.  Jones  77  S.  C,  443. 
Chattanooga  Nat.  B.  &  L.  Ass'n  vs.  Denson  189  U.  S.,  408. 


Corporations — Amendment  of  Charter 

10  June,  1931 

On  June  8,  you  referred  to  this  office  a  letter  of  W.  K.  Boardman,  Jr., 
relating  to  the  proposed  amendment  of  the  Charter  of  the  Myers  Park 
Club,  Incorporated  of  Charlotte,  North  Carolina.  Mr.  Boardman's  complaint 
seems  to  refer  only  to  the  internal  management  of  the  corporation  itself, 
he  being  a  minority  stockholder. 

The  authority  to  amend  charters  of  corporations  is  very  broad,  as  con- 
tained in  Section  1131.     Your  functions,  as  Secretary  of  State,  do  not  ex- 
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tend  so  far  as  to  enable  you  to  hold  up  a  proposed  amendment  to  a  char- 
ter because  it  may  be  that  in  that  amendment  some  "wrong  is  inflicted  upon 
a  minority  stockholder.  You  have  authority  only  to  see  that  the  papers 
presented  to  you  in  conformity  to  the  law  regulating  such  papers. 

It  is,  therefore,  plain  that  Mr.  Boardman  should  resort  to  the  courts,  if 
upon  consultation  with  private  counsel  he  thinks  any  wrong  has  been  in- 
flicted upon  him. 


Trademabk — Registration 

1    July,   1931. 

Your  question  to  Mr.  Nash,  regarding  the  application  of  Charles  P.  Gerrish 
for  registration  of  ti'ade-mark  has  been  referred  to  me. 

An  examination  of  the  application,  particularly  paragraph  4,  indicates 
that  the  intended  trade-mark  really  is  not  expected  to  apply  to  the  class 
of  goods  sold,  but  to  indicate  a  business  or  trade  and  the  words  used  seem 
to  indicate  the  same  thing.  I  do  not  think  that  the  trade-mark,  if  registered, 
would  protect  the  applicant  and,  therefore,  I  do  not  think  that  this  regis- 
tration  is  authorized   under   Chapter   77   of  the   Consolidated    Statutes. 


Foreign  Corporation  Holding  Title 

3  November,  1931. 

You  refer  to  this  department  a  letter  from  Delaware  Registration  Trust 
Com.pany,  containing  an  inquiry  as  to  whether  or  not  a  foreign  corporation 
holding  land  in  this  State  is  construed  to  be  transacting  business  by  virtue 
of  such  holding. 

No.  The  taking  of  title  to  land  is  not  considered  doing  business  here, 
and  tc  hold  the  land  it  is  not  necessary  for  a  corporation  to  domesticate. 


Blank  Certificate,  as  to  Legaxity;    Sale;    Specialties 

3  November,  1931. 

Answering  your  inquiry  based  upon  the  letter  of  the  Proprietary  Asso- 
ciation of  Washington,  D.  C,  requesting  that  you  issue  certificates  as  to  the 
legality  of  the  sale  in  this  State  of  pharmaceutical  merchandise,  I  will  say 
that  I  do  not  think  it  is  competent  for  you  to  issue  such  a  certificate.  There 
is  no  law  authorizing  or  permitting  you  to  issue  certificates  in  such  a  mat- 
ter, that  I  know  of,  and  certainly  it  would  be  improper  to  issue  a  certificate 
under  which  articles  might  be  sold  contrary  to  law. 


New  Religious  Society;  Conferring  Rights  Upon  Minister 

30  November,  1931. 

In  reference  to  inquiry  submitted  to  this  oflSce  from  Reverend  A.  J.  Butler, 
of  Dunn,  N.  C,  Chapter  69  Consolidated  Statutes  of  North  Carolina,  is  the 
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only  general  law  that  I  know  bearing  upon  the  general  question  of  organ- 
ization of  religious  societies  in  this  State.  It  is  intended  to  fix  the  legal 
status  of  such  societies  and  the  manner  in  which  they  may  hold  and  dispose 
of  property,  but  does  not,  of  course,  go  into  the  question  of  how  they  may 
ordain  or  commission  a  minister,  or  what  rights  they  may  give  one. 

I  can  think  of  only  one  subject  of  importance  in  connection  with  the 
ordaining  of  ministers,  and  that  is  with  regard  to  the  right  of  such  minister 
to  officiate  in  the  marriage  ceremony.  That  is  covered  by  C.  S.  2493,  and  in 
that  event,  the  marriage  must  be  by  "an  ordained  minister  of  any  religious 
denomination,  minister  authorized  by  his  church." 


New  Corporation — Similar  Name 

3  February,  1932. 

Replying  to  yours  of  January  26,  will  say  that  I  do  not  think  that  a  new 
corporation  may  be  formed  with  exactly  the  same  name  as  one  whose  charter 
has  been  cancelled  under  Section  451,  Chapter  427,  Public  Laws  1931,  during 
the  ten  years  in  which  the  latter  corporation  has  to  restore  its  corporate 
rights.  There  would  be  evident  conflict  in  case  the  corporation  whose  char- 
ter is  cancelled  desired  to  reinstate  itself,  under  Section  453,  and  I  consider 
that  Section  453  is  mandatory  as  to  the  restoration  of  the  rights  of  a  cor- 
poration which  has  complied  with  the  terms  of  the  statute. 


OPINIONS  TO  STATE  AUDITOR 


State  Auditor — Po^veks 

24  January,  1931. 

Your  letter  of  January  5  requires  us  to  discuss  the  duties  of  the  State 
Auditor,  imposed  upon  him  by  the  Constitution  and  the  statutes  of  the 
State,  somewhat  fully. 

The  Auditor  is  made,  by  Section  1  of  Article  3  of  the  Constitution,  a  con- 
stitutional officer.  Section  13  of  that  instrument  declares  (among  other 
things),  that  the  duties  of  the  auditor  shall  be  prescribed  by  law.  This 
authority  in  the  Legislature  appears  to  have  no  limit,  unless  some  limit 
may  be  discovered  in  the  designation  of  this  particular  officer  as  auditor. 
That  this  particular  limitation  should  exist,  it  must  be  shown  that  an 
auditor  had  imposed  upon  him,  as  such,  certain  specific  duties  and  powers 
at  common  law. 

At  the  time  the  Constitution  of  1868  was  adopted,  an  auditor  was  under- 
stood to  be  "an  officer  or  person  whose  business  it  is  to  examine  and  verify 
the  accounts  of  persons  entrusted  with  money."  Another  definition  is  that 
he  is  an  "officer  of  government  whose  function  it  is  to  examine,  verify  and 
approve  or  report  accounts  of  persons  who  have  had  the  disbursement  of 
government  money,  or  who  have  furnished  supplies  for  government  use." 

In  North  Carolina,  in  pursuance  of  authority  found  in  the  Constitution, 
the  General  Assembly,  in  C.  S.  Section  7675,  specifically  defines  the  duties 
of  the  auditor.  These  duties,  thus  defined,  go  very  much  beyond  the  above 
quoted  descriptions  of  the  functions  of  that  office.  Notwithstanding  this 
fact,  there  can  be  no  doubt  that  the  designation  of  these  duties,  in  Section 
7675,  was  clearly  within  the  constitutional  competency  of  the  General  As- 
sembly. If,  therefore,  there  has  been  any  restriction  of  the  auditor's  author- 
ity, as  contained  in  said  Section,  we  must  examine  the  statutes  enacted  since, 
to  determine  what  those  restrictions  are,  for  it  is  equally  clear  that  the 
Legislature  would  have  constitutional  authority  to  decrease  the  duties  of 
the  auditor  as  well  as  to  increase  them. 

Subsection  9  of  Section  7675  gives  the  Auditor  exclusive  power  and  au- 
thority to  issue  all  warrants  for  the  payment  of  money  upon  the  State 
Treasurer.  An  examination  of  the  statutes  since  results  in  our  not  finding 
any  modification  of  this  mandatory  provision,  unless  it  should  be  contained 
in  Section  4  of  Chapter  337,  Public  Laws  1929.  This  comes  immediately  after 
Section  3,  which  abolished  the  office  of  treasurer  of  the  various  institutions 
described  in  C.  S.  7689.  If  those  institutions  had  no  treasurer  at  the  time, 
of  course  the  abolition  was  futile.  Regardless,  however,  of  whether  there 
was  or  was  not  such  treasurer,  the  State  Treasurer  remains  treasurer  ex 
officio  of  those  institutions. 

Section  4  is  in  the  following  words: 

The  Director  of  the  Budget  under  the  provisions  of  the  Executive 
Budget  Act  shall  prescribe  the  manner  in  which  disbursements  of 
the  several  institutions  and  departments  shall  be  made  and  may 
require  that  all  warrants,  vouchers  or  checks,  except  those  drawn 
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by  the  State  Auditor  and  the  State  Treasurer,  shall  hear  two  signa- 
tures and  of  such  oflRcers  as  will  be  designated  by  the  Director  of 
the  Budget. 

This  only  inferentially  seems  to  intimate  that  there  may  be  warrants 
drawn  by  some  other  authority  upon  the  State  Treasurer  than  that  of  the 
Auditor.  It  does  not  directly  deal  with  the  subject.  It  does  not  directly 
give  the  Director  of  the  Budget  authority  to  authorize  such  warrants  to  be 
drawn  by  any  other  person.  The  Director  of  the  Budget  then,  might  very 
well  require  the  signature  of  two  oiBcers  designated  by  him  to  all  vouchers 
and  checks,  without  at  all  interfering  with  the  authority  of  the  auditor, 
under  subsection  9  of  Section  7675. 

We  have  heretofore  dealt  with  this  statute,  in  determining  the  effect  of- 
the  same  upon  the  office  of  the  Treasurer.  You  will  find  the  opinion  in  the 
Biennial  Report  1928-30,  at  page  112.  We  do  not  interpret  the  Act  as  it  is 
worded  as  it  will  interfere  with  the  treasurer  of  the  University  of  North 
Carolina.  If,  therefore,  so  far  as  this  Act  is  concerned,  money  is  in  the 
State  Treasury  for  that  institution,  the  usual  course  would  be  pursued  and 
the  State  Treasurer's  bond  would  protect  that  money,  just  as  it  protects 
all  other  money  in  his  hands. 

We  trust  this  answers  your  question. 


Director  of  Personnel;    Authoriit  Over  Employment  in 
Al-ditor's  Office 

30  March,  1932. 

In  your  letter  of  March  24  you  ask:  "Please  let  me  know  what  authority 
the  Director  of  Personnel  has  over  the  employment  or  promotion  of  people 
in  my  organization?" 

This  subject  has  been  heretofore  covered  in  letter  of  this  office  of  March 
22  to  Hon.  E.  B.  Jeffress,  Chairman,  State  Highway  Commission,  copy  of 
which  is  enclosed.  It  was  also,  in  principle,  answered  in  letter  of  February 
18,  1925,  found  on  page  311  of  the  Biennial  Report  of  this  Department  for 
1924-26,  since  the  powers  of  the  Director  of  Personnel  are  similar  to  those 
of  the  Salary  and  Wage  Commission  under  the  Act  of  1925. 

By  Chapter  277,  Public  Laws  of  1931,  the  Director  of  Personnel,  subject 
to  approval  by  the  Advisory  Budget  Commission,  is  authorized  to  fix  and 
determine  the  necessary  number  of  subordinate  positions  to  be  filled,  and 
the  salaries  and  wages  of  such  positions,  in  all  State  departments,  bureaus 
and  commissions. 

The  Director  of  Personnel  may  also,  upon  request  from  the  head  of  a 
department,  bureau  or  commission,  examine  applicants  for  positions  in 
such  department,  bureau  or  commission,  and  may  keep  a  list  of  persons 
deemed  by  him  to  be  qualified  for  such  positions.  The  head  of  the  depart- 
ment, bureau  or  commission  may,  if  he  wishes,  appoint  employees  from 
the  list  so  kept  by  the  Director  of  Personnel,  but  is  not  required  to  do  so. 
The  head  of  each  department,  bureau  and  commission  has  the  right  to 
select  employees  within  his  organization  without  control  by  the  Director  of 
Personnel. 


OPINIONS  TO  STATE  TREASURER 


State  Bond — Payable  to  Beiabeb 

10  October,  1930. 

You  inquire  how  a  State  bond,  registered  as  to  principal  only,  shall  be 
made  payable  to  bearer. 

Under  Section  7405  of  the  3d  volume  of  the  Consolidated  Statutes,  when 
such  bond  is  presented  to  you  with  proper  transfer  by  the  person  in  wEbse 
name  the  principal  is  now  registered,  you  make  it  payable  to  bearer  at  the 
request  of  the  transferee  by  writing,  at  the  proper  place  on  the  back  of  the 
bonds,  the  word  "bearer"  and  sign  your  name  with  the  proper  date. 


Deposits — Security  fob 

20  December,  1930. 

You  request  this  office  to  furnish  you  an  Opinion  defining  the  extent  of 
your  discretion,  if  any,  in  dealing  with  security  demanded  by  you  from 
banks  in  which  State  funds  are  deposited. 

The  original  Section,  regulating  the  deposit  of  such  funds  in  banks,  is 
C.  S.  7684.  That  Section  requires  every  official  exercising  control  over 
banks  and  so  having  special  information  as  to  their  solvency,  to  keep  the 
State  Treasurer  fully  informed  at  all  times  as  to  the  condition  of  all  such 
depository  banks.     It  then  continues: 

The  State  Treasurer  shall   before  making  deposits  in  any   bank, 
require  ample  security  from  the  bank  for  such  deposit. 

This  enables  the  State  Treasurer  to  deal  specifically  with  particular  banks 
if  for  any  reason  he  should  think  the  security  tendered  is  insufficient  or 
if  the  security  already  accepted  had  deteriorated  in  value  to  any  extent. 
In  other  words,  the  Treasurer  determines  whether  he  has  ample  security 
or  not,  in  particular  cases  and  can  require  the  security  to  be  strengthened, 
if,  in  his  opinion,  it  is  not  ample. 

Such  was  the  condition  of  the  law,  when  the  Daily  Deposit  Act  of  1925, 
Chapter  128  of  the  Public  Laws,  was  enacted.  That,  in  practical  effect, 
required  all  State  Departments,  and  Institutions  collecting  money  belonging 
to  the  State,  to  deposit  the  same  daily  in  some  bank  selected  and  designated 
by  the  Treasurer.  Section  2  of  the  Act  required  the  Treasurer  to  exact 
from  the  particular  depository  bank  a  bond,  or,  in  lieu  thereof,  collateral 
security  for  such  deposit,  consisting  of  such  bonds  as  are  approved  for  in- 
vestment for  the  State  Sinking  Fund,  as  described  in  Section  5  of  Chapter 
62  of  the  Public  Laws  1925. 

Upon  this,  you  inquire  whether  or  not  the  Act  of  1925  in  any  way  impairs 
your  duty  to  see  that  the  funds  of  the  State  are  amply  secured,  even  though 
a  depository  security  bond  should  be  tendered  you.  In  other  words,  does 
the  fact  that  the  particular   Surety  Company  has  been   authorized   by   the 
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Insurance  Commissioner  to  do  business  in  the  State  of  North  Carolina, 
prevent  you  from  refusing  to  accept  the  bond  of  that  company,  on  the  ground 
that  the  company  itself  is  so  financially  weak  as  not  to  constitute  that  bond 
ample  security? 

We  think  not.  The  general  purpose  and  intent  of  both  acts  is  to  secure 
the  State  deposits  in  such  way  that  there  can  be  no  doubt  that  the  security 
is  ample.  The  duty  of  determining  whether  that  security  is  ample  is  placed 
upon  you.  Therefore,  if  you  have  evidence  that  the  particular  Bonding 
Company  is  not  so  financially  strong  as  to  make  the  State  security  ample, 
you  can  refuse  to  accept  the  bond  executed  by  that  company. 


State  op  North  CAEOLijfA  Serial  4  pee  cent  Bond  No.  B88348;   Payment  by 
State  of  Lost  or  Destroyed  Bond;  Indemnity  Therefor 

8  August,  1931. 

You  have  submitted  to  this  department  the  letter  of  Messrs.  Fordyce, 
Holliday  and  White  of  St.  Louis,  Missouri,  in  further  correspondence  con- 
cerning certain  stolen  bonds  supposed  to  be  the  property  of  Mr.  Cox. 

It  is  suggested  that  the  above  described  bond  is  past  due  and  has  been 
destroyed,  and  it  is  desired  that  payment  of  the  same  may  be  had  upon 
furnishing  to  the  State  a  special  bond  of  indemnity  covering  the  matter 
of  loss  to  the  State,  if  the  bond  should  be  presented  subsequently  for  payment. 
The  law  of  this  State  recognizes  such  procedure  in  the  matter  of  such 
destroyed  bonds  or  notes  between  individuals,  but  I  can  find  nothing  in  the 
statute  providing  for  such  procedure  on  the  part  of  the  State. 

Recognizing  the  justice  of  the  claim  of  Mr.  Cox  and  the  reasonableness  of 
the  request  and  the  suggested  procedure,  I  still  think  that  you,  as  State 
Treasurer,  have  no  authority  in  law  to  accept  the  bond  of  indemnity  and 
pay  the  State  bond.  It  seems  to  me  that  it  is  a  subject  for  legislative  action 
by  special  law,  which  will  cover  this  particular  situation,  or  a  general  law 
providing  against  all  such  occurrences,  but  I  think  at  present  it  is  beyond 
your  authority. 


Custody  op  Proceeds  County  Notes;  Local  Government  Commission;   State 

Treasurer   as   Treasurer   of   Commission;    Treasurer's    Bond    and 

Depository'  Bond 

10   September,   1931. 

Chapter  60,  Public  Laws  1931,  creating  the  Local  Government  Commis- 
sion and  giving  it  certain  powers  with  regard  to  the  sale  of  county  notes 
and  the  custody  and  handling  of  the  proceeds  of  such  sale,  makes  you,  as 
State  Treasurer,  the  treasurer  of  that  Commission. 

Section  7  contains  that  provision  and  Section  25  makes  the  provision 
as  to  the  custody  of  the  funds,  particularly,  it  provides  that  the  treasurer 
may  remit  the  proceeds  to  the  lawful  custodian  of  funds  of  the  unit,  or,  in 
his  discretion,  to  the  properly  designated  depository  or  depositories  of  the 
unit,  after  assurance  that  the  safeguarding  of  such  proceeds  has  been  provided 
as  required  by  law,  etc. 
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In  my  opinion,  the  proceeds  of  the  sale  of  the  notes  or  bonds  of  the  coun- 
ties, while  in  your  hands  or  while  in  depositories  designated  by  you,  are 
not  protected  by  the  depository  bonds  or  deposit  of  securities  put  up  by 
such  depository  bank  to  protect  State  funds,  nor  do  I  think  that  your  bond, 
as  State  Treasurer,  would  be  liable  for  such  county  money.  The  funds  are, 
in  no  sense,  the  funds  of  the  State,  nor  does  the  fact  that  you  are  State 
Treasurer  and  that  they  are  in  your  custody  give  the  funds  that  character. 
The  office  of  State  Treasurer  and  the  office  of  treasurer  of  the  Local  Gov- 
ernment Commission,  although  in  the  same  person,  are,  in  my  opinion, 
different  offices. 

I  can  very  readily  see  how  such  funds  might  accumulate  in  your  hands 
to  a  very  large  extent  and  might  become  a  subject  of  embarrassment.  I, 
therefore,  recommend  that  you  require  the  depository  bond  or  a  deposit  of 
securities  to  protect  these  funds  as  a  matter  separate  and  apart  from  the 
protection  of  State  funds. 

I  have  looked  over  the  form  of  bond  and  receipt  which  you  have  sent  to 
us  for  inspection  and  make  a  slight  pencil  alteration  in  the  form  of  the 
bond,  which  I  think  will  meet  the  situation. 


Demnqt-ent  Taxes — Duty  of  State  Treasurer 

9  May,  1932. 

In  your  letters  of  May  3  and  May  5,  and  also  in  conversation  between  us, 
you  have  inquired  as  to  what  your  duty  may  be  with  respect  to  failure  of 
boards  of  county  commissioners  to  order  the  sale  of  land  for  delinquent 
taxes,  under  Chapter  213,  Public  Laws  1927.  Specifically  you  have  inquired 
as  to  whether  a  court  would,  upon  suit  brought  by  you,  issue  a  mandamus 
to  compel  a  board  of  county  commissioners  to  order  such  sale  of  land  for 
delinquent  taxes. 

I  am  of  opinion  that  a  court  would  not,  in  a  suit  brought  by  you,  issue 
a  mandamus  compelling  a  board  of  county  commissioners  to  order  a  sale 
of  land  for  delinquent  taxes. 


General  Fund  Notes  of  State;  Exempt  from  State,  County  and  Municipal 
Taxation;  Interest;  Investment  By  Fiduciaries;  By  Certain  Units  of 
Government;  in  Lieu  of  Surety'  Bonds  toi  Secure  Funds  of  Unit. 

'^.  14  May,  1932. 

In  response  to  your  inquiry  of  this  morning,  I  am  of  opinion  as  follows 
with  respect  to  notes  issued  under  authority  of  Chapter  371,  Public  Laws 
of  1931: 

(a)  That  such  notes  are  general  obligations  of  the  State  of  North  Caro- 
lina; 

(b)  That  they  are  exempt  from  all  State,  county  and  municipal  taxation; 

(c)  That  interest  on  said  notes  is  not  subject  to  taxation  as  for  income; 

(d)  That  it  is  lawful  for  fiduciaries  to  invest  moneys  in  their  hands  in 
said  notes; 
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(e)  That  under  the  Local  Governmeut  Act,  the  sinking  funds  of  units 
therein  described  may  be  invested  in  said  notes; 

(f)  And  that  under  said  Local  Government  Act,  said  notes  may  be  used 
in  lieu  of  a  surety  bond  for  the  purpose  of  securing  the  deposit  of  both 
sinking  funds  and  current  funds  of  a  unit  in  a  depository  bank. 


Sale  of  Land  for  Delinquent  Taxes;  Mandamlts;  Duty  of  State  Treasurer 

14  May,  1932. 

Your  letter  of  May  11  received.  In  my  letter  of  May  9  I  stated  that  it 
was  my  opinion  that  a  court  would  not,  in  a  suit  brought  by  you,  issue  a 
mandamus  to  compel  a  board  of  county  commissioners  to  order  a  sale  of 
land  for  delinquent  taxes.  It  follows  that  upon  that  opinion,  no  responsibility 
or  duty  rests  upon  you  to  bring  any  action  or  otherwise  seek  to  exercise 
any  legal  compulsion  upon  a  board  of  county  commissioners  to  require  such 
board  to  order  a  sale  of  land  for  delinquent  taxes. 


Facsimile  Signatures,  Check  Signer.s;  Authority  to  Accept  Signature 

23  May,  1932. 

In  yours  of  May  19,  you  inquire  whether  or  not  you  may  accept  and  honor 
signatures  made  by  a  device  known  as  "New  Todd  Blue  Streak  Check  Signer." 
This  machine  is  intended  to  facilitate  the  signing  of  checks  and  saving 
time  and  arduous  effort  spent  therein.  It  uses  a  facsimile  signature,  which 
is  stamped  upon  the  checks  at  the  appropriate  place  for  signature,  as  they  are 
rapidly  run  through  the  machine. 

The  genuineness  and  validity  of  private  signatures  has  come  under  ques- 
tion in  a  great  many  ways  in  the  courts.  Concerning  these  private  signa- 
tures, a  very  liberal  construction  has  been  given,  and  it  has  been  generally 
held  that  where  a  signature  has  been  authorized,  its  particular  form  or  the 
particular  circumstances  under  which  it  has  been  made  are  not  material. 
Such  a  signature  may  be  a  facsimile,  or  a  mark,  or  may  be  affixed  to  the 
instrument  in  the  presence  of  the  person  whose  signature  is  required,  or, 
in  many  cases,  by  an  agent,  and  all  will  be  binding. 

However,  when  we  come  to  official  signatures,  there  are  not  so  many 
decided  cases,  and  the  law  seems  to  be  somewhat  stricter.  In  most  cases, 
the  validity  of  the  signature  is  made  to  depend  upon  the  circumstances 
under  which  it  is  attached.  In  my  judgment,  the  authorization  which 
might  be  given  by  an  official  to  another  person  to  sign  the  name  of  the 
official,  or  to  use  a  device,  either  a  rubber  stamp  or  a  more  elaborate  ma- 
chine, in  affixing  this  signature,  is  of  doubtful  validity.  I  feel  sure  that 
it  might,  in  some  cases,  lead  to  complicated  problems.  While  the  use  of 
such  a  device  in  private  matters  might  make  the  person  whose  signature 
is  signed  liable,  although  it  was  plainly  misused,  if  the  party  had  trusted 
the  user  of  the  device  with  the  authority  to  sign  his  name,  when  you  con- 
sider the  matter  as  between  officials,  it  is  doubtful  whether  such  a  principle 
would  obtain. 
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This  leads  me  to  the  conclusion  that  you  would  not  be  always  safe  in 
accepting  and  honoring  such  a  signature,  in  the  event  that  the  authority 
to  use  it  was  abused,  either  through  mistake  or  intention.  I  do  not  con- 
sider the  use  of  the  device,  in  official  matters,  safe,  in  the  absence  of  a 
statute  authorizing  such  a  signature,  and  I  do  not  think  that  an  official 
whose  signature  is  desired  can  delegate  the  authority,  generally,  to  another 
to  sign. 


OPINIONS  TO  SUPERINTENDENT  OF  PUBLIC 

INSTRUCTION  AND  OTHER  SCHOOL 

OFFICIALS 


School  Busses — Leasing 

S  July,  1930. 

You  submit  to  me  letter  of  June  27  from  J.  R.  Brown,  Superintendent  of 
Schools  of  Hertford  County.  He  inquires  whether  school  busses  may  be 
rented  out  on  per  capita  charge  to  people  who  wish  to  use  the  same  for 
transportation  to  a  beach  picnic,  the  proceeds  to  be  credited  to  the  county 
school  fund. 

I  am  of  opinion  that  school  authorities  have  no  right  to  use  the  school 
busses  in  such  way. 


School    Blildings — Use   in    Elections 

24   Sept.,   1930. 

I  am  in  receipt  of  your  letter  of  September  23,  with  enclosures  from  Mr. 
K.  R.  Curtis,  Superintendent  of  Schools  of  Wilson  County. 

The  concluding  sentence  of  Section  17,  Chapter  164.  Public  Laws  of  1929 — 
the  Australian  Ballot  Law — is  as  follows: 

The  county  board  of  elections  shall  also  be  entitled  to  demand 
and  use  any  school  or  other  public  building  for  the  purpose  of  hold- 
ing any  election  and  require  that  such  building  be  A^acated  for  such 
purpose. 

You  will  thus  see  that  this  is  more  definite  and  conclusive  on  the  subject 
than  Section  71  of  the  school  code.  Undoubtedly,  the  board  of  elections  has 
the  right  to  use  the  school  building  as  set  out  in  the  statute. 


High  School — Attending  After  Graduation 

24   Sept.,  1930. 

Your  letter  of  September  23,  with  enclosures  from  Mr.  R.  M.  Gray,  Super- 
intendent of  Statesville  public  schools,  received.  I  see  nothing  in  the  law 
to  prevent  a  person  under  twenty-one  years  of  age  from  attending  higli 
school  although  he  may  have  theretofore  graduated  from  high  school. 

I  will  be  very  glad  to  have  your  or  Mr.  Gray's  views  in  opposition,  if  you 
differ,  for  purposes  of  reconsideration,  but  this  is  the  conclusion  I  now  reach. 


School  Property — Liability  for  Assessment 

19   November,    1930. 

I  have  received  your  letter  of  November  18,  enclosing  letter  from  Super- 
intendent Frank  M.  Martin,  of  Durham  City  Schools.  I  answer  the  question 
submitted  as  follows: 
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1.  Can  the  City  Council,  or  governing  body  of  a  city,  require  the  School 
Board  of  a  special  charter  district  to  pay  assessments  for  street  improvements 
made  by  the  city  adjacent  to  school  lands,  title  to  which  is  vested  in  the 
School  Board? 

I  think  so,  assuming  that  necessary  requirements  of  the  statute  have  been 
complied  with.  I  reach  this  conclusion  upon  the  discussion  contained  in 
Tarboro  v.  Forbes,  185  N.  C,  59.  The  property  of  the  graded  schools  should 
be  counted  along  with  that  of  the  other  owners  in  the  district  with  respect 
to  lineal  feet  and  number  of  owners.  When  this  is  done  and  the  procedure 
for  establishing  the  district  properly  had,  I  think  that  the  school  board 
is  liable  for  its  share  of  the  street  improvements. 

It  apparently  becomes  unnecessary  to  restate  or  answer  the  second  ques- 
tion in  Mr.  Martin's  letter. 


Elections  to  Vote  Off  Special  Tax 

23  June,  1931. 
The  General  Assembly  of  1931  passed  Chapter  372,  which  has  the  effect 
of  amending  Section  227  of  the  School  Code,  C.  S.  5531  (now  III  C.  S. 
5647).  This  Act  applies  to  a  number  of  counties  set  out  therein,  and  with 
respect  to  such  counties.  Section  227  of  the  School  Code  (or  III  C.  S.  5647) 
will  now  read  as  follows: 

Upon  petition  of  twenty-five  per  cent  (25%)  of  the  number  of 
registered  voters  in  the  election  creating  said  special  tax  district, 
said  petition  to  be  signed  by  qualified  voters  residing  in  such  special 
tax  district,  the  same  shall  be  endorsed  and  approved  by  the  county 
board  of  education,  and  the  board  of  county  commissioners  shall 
order  another  election  in  the  district  for  submitting  the  question 
of  revoking  the  tax  and  abolishing  the  district,  to  be  held  under 
the  provisions  prescribed  in  this  act  for  holding  other  elections.  It 
shall  be  the  duty  of  the  board  of  education  to  endorse  the  petition 
when  presented,  containing  the  proper  number  of  names  of  qualified 
voters,  and  this  provision  is  made  mandatory,  and  the  board  is  al- 
lowed no  discretion  to  refuse  to  endorse  the  same  when  so  presented. 
If  at  the  election  a  majority  of  the  qualified  voters  in  the  district 
shall  vote  'Against  Local  Tax,'  the  tax  shall  be  deemed  revoked 
and  shall  not  be  levied,  and  the  district  shall  be  discontinued:  Pro- 
vided, this  act  shall  not  apply  to  that  part  of  such  tax,  if  any,  in  said 
district  as  may  be  necessary  to  pay  the  interest  on  or  amortization 
of  any  bonded  or  other  indebtedness,  incurred  in  consequence  of  the 
voting  of  said  special  tax  district  but  to  that  extent,  and  to  that 
extent  only,  shall  said  special  tax  district  be  maintained. 

Certain  inquiries  have  reached  you  and  been  submitted  to  me,  which 
I  undertake  to  answer  as  follows: 

(1)  Is  the  County  Board  of  Education  required  to  approve  the  petition 
for  an  election  for  the  repeal  of  the  special  tax  when  presented  with  the 
requisite  number  of  signatures  as  required  by  the  Section  so  amended? 

Ans.     Yes. 

(2)  If  the  petition  is  approved  by  the  Board  of  Education,  is  it  mandatory 
that  the  County  Board  of  Commissioners  call  the  election? 

Ans.    Yes. 
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(3)  In  order  for  the  tax  to  be  voted  off,  is  it  necessary  that  a  majority 
of  the  qualified  or  registered  voters  cast  ballots  against  the  local  tax? 

Ans.  Yes.  The  same  language  is  used  here — that  is,  "If  at  the  election 
a  majority  of  the  qualified  voters," — as  is  used  in  Section  222  with  respect 
to  voting  the  tax  on.  In  order  that  the  tax  may  be  voted  on  under  Section 
222  of  the  School  Code,  a  majority  of  the  qualified  voters  must  vote  for 
it, — that  is,  it  must  be  carried  against  the  registration;  in  order  that  the 
tax  may  be  voted  off  under  Section  227  of  the  school  code,  a  majority  of 
the  qualified  voters  must  vote  against  the  tax — that  is,  the  vote  in  both 
cases  is  against  the  registration. 

(4)  Can  absentee  ballots  be  used  in  this  election? 

Ans.     No. 

(5)  If  the  election  should  carry  to  vote  off  the  tax,  would  the  district  be 
abolished  ? 

Ans.  It  would,  in  the  language  of  the  statute  quoted  above,  be  maintained 
only  for  the  purpose  of  levying  and  collecting  the  necessary  taxes  to  meet 
the  indebtedness  against  it,  principal  and  interest.  The  district  would 
not,  therefore,  be  abolished,  but  no  special  tax  for  maintenance  of  the  school 
could  be  levied  therein. 

(6)  If  the  election  is  carried  in  a  particular  district,  should  the  Board 
of  Education  submit  to  the  Board  of  County  Commissioners  a  budget  in- 
cluding request  for  a  tax  levy  in  the  district  to  care  for  principal  and 
interest  of  the  district's  indebtedness? 

The  answer  to  this  question  is  complicated  by  considerations  as  to  whether 
or  not  the  county  has  heretofore  assumed  the  bonded  indebtedness  of  such 
district  as  permitted  by  Sections  179  and  238  of  the  School  Code.  The 
facts  with  respect  to  whether  the  county  has  assumed  such  indebtedness  in 
the  particular  cases  presented  to  me  are  difiicult  of  analysis  for  the  purpose 
of  definite  answer.  The  best  advice  that  can  be  given  now  is  that  where 
a  county  board  of  education  takes  the  position  that  the  county  has  not  as- 
sumed such  indebtedness,  its  proper  course  would  be,  of  course,  to  include 
request  for  levy  in  such  district  for  the  required  debt  service  in  the  budget 
which  it  submits  to  the  County  Commissioners.  It  will  then  be  for  the 
County  Commissioners  to  determine  what  course  to  pursue  in  the  matter. 
In  advance  of  request  for  opinion  from  a  board  of  county  commissioners  in 
a  particular  case,  it  would  be  impossible  for  this  ofiice  to  reach  a  conclusion 
as  to  what  would  be  the  proper  course  for  such  Board  of  County  Commis- 
sioners to  follow. 

(7)  What  effect  would  the  carrying  of  an  election  to  vote  off  such  tax 
have  upon  the  county-wide  plan  of  organization? 

Ans.  In  advance  of  the  submission  of  particular  facts  which  might 
justify  a  different  conclusion,  I  am  of  opinion  that  voting  off  such  tax 
would  have  no  effect  on  the  county-wide  plan  of  organization,  but  that  for 
the  purpose  of  the  six  months  school  term  the  district  would  remain  as 
theretofore  organized. 
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Election — Special  Charter  District 

13  July,   1931. 

You  submit  to  me  letter  of  July  7  from  Mr.  E.  E.  Sams,  Superintendent  of 
Schools  of  Lenoir  County.  It  appears  that  petition  has  been  filed  with  the 
County  Board  of  Education  of  Lenoir  County,  asking  that  an  election  be 
called  to  vote  off  taxes  for  an  extended  term  in  the  Kinston  Graded  School 
District.  My  opinion  is  requested  as  to  whether  this  petition  should  be 
passed  on  by  the  County  Board  of  Education  or  referred  to  the  Board  of 
Trustees  of  the  Kinston  City  Schools. 

I  suggest  that  you  send  Mr.  Sams  copy  of  my  letter  of  June  23  to  you, 
which  relates  generally  to  the  problem.  That  letter  contains  copy  of  Section 
227  of  the  School  Code,  now  III  C.  S.  5647  as  amended  and  rewritten  by 
Chapter  372,  Public  Laws  of  1931,  relating  to  certain  counties,  of  which 
Lenoir  is  one. 

This  inquiry  relates  to  a  special  charter  district.  That  Section  227  of 
the  School  Code,  as  rewritten  and  amended  by  Chapter  372,  Public  Laws  of 
1931,  with  respect  to  Lenoir  County  applies  to  an  election  to  vote  off  such 
special  taxes  in  the  Kinston  special  charter  district.  Therefore,  I  think 
that  the  answers  I  have  made  to  the  questions  as  contained  in  my  letter 
of  June  23  are  applicable  to  this  situation. 

I  am  of  opinion  that  the  petition  should  be  submitted  to  the  County  Board 
of  Education,  and  if  found  to  contain  the  requisite  number  of  signatures, 
such  board  is  required  to  approve  the  petition,  and  it  then  becomes  manda- 
tory on  the  Board  of  County  Commissioners  to  call  the  election.  This  is 
the  construction  which  in  my  opinion  the  Supreme  Court  would  place  upon 
the  statute  as  rewritten  and  as  applicable  to  Lenoir  County. 

It  might  not  be  amiss  for  me  to  say  that,  out  of  an  abundance  of  precau- 
tion, it  might  be  well  to  present  the  petition  to  the  trustees  of  the  Kinston 
Graded  School  District  for  their  endorsement  also.  However,  I  do  not  regard 
this  as  necessary. 


Special  Taxes — How  Approved 

16  July,  1931. 

You  submit  to  me  letter  of  July  9  from  Mr.  E.  M.  Rollins,  Superintendent 
of  Schools  of  Vance  County.  He  asks  certain  questions  relating  to  Chapter 
91,  Private  Laws  of  1901,  establishing  Henderson  Graded  Schools. 

In  reply  to  his  first  inquiry,  I  have  to  say  that  under  Section  4  of  that 
Act,  the  word  "shall"  would  require  the  Board  of  Commissioners  of  Vance 
County  to  levy  a  special  tax  to  raise  such  sums  of  money  as  the  trustees 
might  deem  necessary  to  support  and  maintain  the  graded  schools  within 
a  limitation  of  20  cents  as  therein  set  out.  Section  7  of  the  Act  clothed  the 
Board  of  Trustees  with  power  to  employ  and  fix  the  compensation  of  officers 
and  teachers,  which  would,  of  course,  give  them  authority  to  supplement 
salaries  of  superintendents  and  teachers. 

The  powers  conferred  upon  the  Board  of  Trustees,  however,  are  limited 
by  subsequent  legislation,  particularly  the  new  school  law,  Chapter  430, 
Public  Laws  of  1931.     In  my  opinion,  the  powers  of  all  subordinate  school 
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and  county  officials  are  limited  by  that  Act  in  the  way  set  out  in  your  cir- 
cular letter  of  July  7  to  county  and  city  superintendents.  That  letter  cor- 
rectly summarizes  the  law  with  respect  to  necessity  of  approval  of  the 
budget  by  various  boards  as  therein  set  out. 

In  my  opinion,  all  of  these  school  budgets  are  now  subject  to  review  and 
approval  by  the  State  Board  of  Equalization.  The  budget  for  the  extended 
term  in  the  Henderson  Graded  Schools  is  subject  to  review  and  approval 
by  the  Board  of  County  Commissioners  and  the  State  Board  of  Equalization. 


Commissioners  and  Members  of  Boards  Dealing  With  Their  Own  Boards 

4  September,  1931. 

With  reference  to  the  letter  of  Mr.  T.  Wingate  Andrews,  Superintendent 
of  Public  Schools  of  High  Point,  N.  C,  and  the  inquiry  contained  therein, 
the  facts  stated  by  Mr.  Andrews  are  as  follows: 

The  Cecil's  Drug  and  Stationery  Store,  Inc.,  of  High  Point,  has  submitted 
a  bid  on  lockers  for  the  new  junior  high  school.  Mr.  A.  Coke  Cecil,  a  mem- 
ber of  the  School  Board,  is  a  stockholder  in  this  concern  and  probably  man- 
ager. The  question  is,  whether  or  not  the  Board  can  legally  purchase  lockers 
from  this  concern,  in  case  other  considerations  suggest  that  this  is  the 
proper  course. 

The  answer  is — No.  Section  4390  Consolidated  Statutes,  provides  as  fol- 
lows: "If  any  member  of  any  Board  of  Directors,  Board  of  Managers,  Board 
of  Trustees  of  any  of  the  educational,  charitable,  eleemosynary  or  penal 
institutions  of  the  State,  or  any  member  of  any  board  of  education,  or  any 
county  or  district  superintendent  or  examiner  of  teachers,  or  any  trustee 
of  any  school  or  other  institution  supported  in  whole  or  in  part  from  any  of 
the  public  funds  of  the  State  *  *  *  shall  have  any  pecuniary  interest,  either 
directly  or  indirectly,  proximately  or  remotely  in  supplying  any  goods,  wares 
or  merchandise  of  any  nature  or  kind  whatsoever  for  any  said  institution 
or  schools,"  he  shall  be  guilty  of  a  misdemeanor  and  fined  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars  and  be  imprisoned,  in  the 
discretion  of  the  court. 

There  is  still  another  law  upon  this  subject,  but  this  is  sufficient  to  cover 
the  inquiry.  The  law  preventing  commissioners  and  members  of  boards  from 
trading  with  the  commission  or  board  is  one  of  the  oldest  laws  of  which  I 
have  any  knowledge  and  there  have  been  frequent  prosecutions  thereunder. 


Fines,    Fobfeiture.s,    Dog    Taxes;    Application;    Objects    of    Expenditure; 

Transferring  Funds 

18  September,  1931. 

I  do  not  understand  the  authority  which  is  given  in  Section  18  of  the  School 
Machinery  Law,  to  transfer  funds  within  the  limits  of  the  State  budget,  to 
authorize  the  Board  of  Equalization  to  make  any  such  disposition  of  the 
fines,  forfeitures,  penalties  and  dog  taxes,  unless,  and  until  the  objects  of 
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expenditure   designated   as    (1)    maintenance   of   the    plant,   and    (2)    fixed 
charges,  have  been  supplied  in  so  far  as  may  be  from  those  funds. 
Answering  your  questions,  then: 

1.  Did  the  General  Assembly  appropriate  these  special  funds  and  limit 
their  use  to  the  objects  of  maintenance  of  plant  and  fixed  charges? 

Yes.    To  the  extent  they  are  needed  for  such  purposes. 

2.  Would  the  county  commissioners  have  authority  to  transfer  and  utilize 
these  funds  in  Budget  No.  2  to  supplement  objects  or  items  of  expenditure 
under  Section  15? 

No,  unless  there  might  be  a  clear  surplus. 

3.  In  case  the  city's  part  of  these  funds  is  paid  over  in  a  lump  sum,  would 
the  city  be  required  to  use  them  for  maintenance  of  the  plant  and  fixed 
charges? 

Yes. 


Penalties — Non-Payment  of  Taxes;   Go  to  Fund  for  Which  Collected 

28   September,   1931. 

I  am  in  receipt  of  your  letter  of  September  22,  enclosing  letter  from 
Mr.  K.  R.  Curtis,  Superintendent  of  Schools  of  Wilson  County  and  City 
Schools. 

This  department  has  consistently  expressed  the  view  that  the  penalties 
imposed  for  non-payment  of  taxes  go  to  the  fund  with  relation  to  which 
they  are  collected.  Each  fund  would  get  the  benefit  of  these  penalties  and 
suffer  the  loss  of  the  discounts. 


County  Board  of  Education  not  Liable  in    Dajsiages  for    Negligence    of 
Employees;   Liability  Insurance 

23    September,    1931. 

I  am  in  receipt  of  your  letter  of  September  22,  enclosing  letter  of  Septem- 
ber 8  from  Mr.  John  M.  Cheek,  Superintendent  of  Schools  of  Alleghany 
County. 

As  a  corporate  body  dealing  with  public  school  funds,  the  County  Board 
of  Education  is  exercising  governmental  functions,  and  as  such — certainly, 
without  a  special  statute  to  the  contrary — is  not  liable  for  damages  occas- 
ioned by  the  default  or  negligence  of  one  of  its  employees.  This  is  the 
universal  rule  applicable  to  all  governmental  agencies  while  engage'd  in 
the  performance  of  public  duties  imposed  upon  them  by  their  oflScial  posi- 
tion. 

It  follows,  then,  that  a  County  Board  of  Education  in  its  corporate  ca- 
pacity is  not  liable  in  damages  for  injuries  occasioned  by  negligence  of 
the  operator  of  a  bus  transporting  school  children,  whether  the  same  be 
done  under  direct  control  of  the  board  or  under  contract  with  some  indi- 
vidual. For  that  reason,  we  have  consistently  advised  that  such  boards  gain 
nothing  by  taking   out   liability  insurance.      This   insurance   could    only   be 
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effective  because  of  the  liability  of  the  County  Board  of  Education  in  its 
corporate  capacity.  As  it  is  not  so  liable,  such  insurance  should  not  be 
taken  out  to  protect  it  against  such  liability  for  negligence  of  its  employees. 
The  board,  of  course,  should  be  careful  in  the  selection  of  the  drivers.  If 
they  selected  a  driver  known  to  be  negligent,  some  question  might  arise  as 
to  their  individual,  personal  liability,  though  I  consider  such  contingency 
remote.     Benton  v.  Board,  201  N.  C,  653. 


Pendeb  County  School  Tax  Levy  16  Cents;   A.  C.  L-.  Railroad 

30  December,  1931. 

Acting  under  Section  492  of  the  Revenue  Act  of  1931  (Chapter  427),  the 
Board  of  Commissioners  of  Pender  County  made  the  school  tax  levy  of  16 
cents  on  the  $100  of  assessed  value  of  property  in  that  county  as  being  the 
equivalent  of  15  cents  on  the  assessed  values  for  the  year  1930.  Complaint 
is  made  by  the  officials  of  the  Atlantic  Coast  Line  Railroad  that  this  16 
cent  levy  is  slightly  excessive,  and  as  a  consequence,  on  that  basis  that 
railroad  will  be  required  to  pay  slightly  more  than  an  amount  exactly  equiv- 
alent to  the  15  cents  on  the  1930  valuations.  Inquiry  is  made  as  to  whether 
the  commissioners  can  relieve  the  railroad  of  the  small  amount  of  taxes 
represented  by  this  slightly  excessive  rate,  and  not  relieve  other  taxpayers 
in  the  same  proportion. 

Assuming  that  the  16  cent  rate  as  levied  is  slightly  in  excess  of  the  exact 
equivalent  of  the  15  cent  rate  on  the  1930  valuations,  I  am  of  opinion  that 
this  cannot  be  done.  It  is  stated  that  the  railroad's  contention  is  that  it 
will  pay  $141  in  taxes  in  excess  of  the  exact  amount  which  would  be  equiv- 
alent to  15  cent  rate  on  its  1930  valuations.  Here  the  maxim,  "De  minimis 
non  curat  lex"  ("The  law  cares  not  for  small  things")  will  apply.  In  the 
practical  application  of  this  Act  it  would  be  difficult  to  make  the  rate  the 
exact  equivalent  of  the  15  cents  on  the  1930  valuations.  The  action  of  the 
commissioners  in  fixing  the  rate  and  making  the  levy  cannot  be  held  to  be 
illegal  because  of  some  slight  variation,  such  as  that  pointed  out  here. 


Extended  Term;   Authority  to  Omit;    Levy  of  Tax 

23  July,  1932. 

I  undertake  herein  to  answer  certain  inquiries  coming  through  your  office, 
and  direct  to  me,  from  a  number  of  local  officials. 

By  Section  219,  School  Code,  now  III  C.  S.  5639,  the  local  school  tax  there- 
under voted  is  expressed  to  be  "to  supplement  the  funds  of  the  six  months 
public  school  term  for  that  district."  By  Section  222,  School  Code  now  III 
C.  S.  5642,  upon  the  carrying  of  such  local  school  tax  election,  "the  maximum 
rate  so  voted  shall  be  levied,  unless  the  County  Board  of  Education  or  Board 
of  Trustees  shall  request  a  levy  at  a  lower  rate,  in  which  event  the  rate 
requested  shall  be  levied  and  collected." 

These  local  school  taxes  are  adopted  by  "a  vote  of  a  majority  of  the 
qualified  voters"  of  the  district,  as  permitted  by  Constitution,  Article  VII, 
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Section  7.  The  district  may  be  abolished  and/oi"  the  taxes  revoked,  in  a 
special  election  called  for  that  purpose,  upon  the  vote  of  "a  majority  of  the 
qualified  voters  in  the  district,"  Section  227,  School  Code,  now  III  C.  S. 
5647,  as  amended  with  respect  to  certain  counties  by  Chapter  372  of  the 
Public  Laws  of  1931.  And  the  General  Assembly  may,  by  its  own  act, 
abolish  such  districts  and  remove  and  revoke  such  local  taxes  so  voted  for 
maintenance  purposes.  The  General  Assembly  may  also  circumscribe  and 
limit  the  extent  to  which  such  taxes  so  voted  may  be  levied. 

Until  the  people  of  the  district  or  the  General  Assembly  Act  in  abolishiuR 
such  districts,  revoking  and/or  voting  off  such  taxes,  or  limiting  and  cir- 
cumscribing the  extent  to  which  they  may  be  levied,  the  action  of  the  people 
in  authorizing  the  levy  of  such  local  taxes  is  protected  by  certain  constitu- 
tional principles. 

Constitution,  Article  1  (the  Bill  of  Rights),  Section  27  says:  "The  people 
have  a  right  to  the  privilege  of  education,  and  it  is  the  duty  of  the  State  to 
guard  and  maintain  that  right." 

And  again.  Constitution,  Article  IX,  Section  1:  "Religion,  morality  and 
knowledge  being  necessary  to  good  government  and  the  happiness  of  man- 
kind, schools  and  the  means  of  education  shall  forever  be  encouraged." 

The  General  Assembly  has  set  up  the  exclusive  method  by  which  these 
districts  may  be  abolished  and/or  these  local  taxes  voted  off  or  revoked.  It 
has  not  abolished  the  districts  by  its  own  act.  It  has  not  undertaken  to 
pretermit  the  levy  of  the  whole  of  such  local  taxes  so  voted  for  this  or  any 
other  particular  year.  Nor  has  it  conferred  such  power  upon  local  com- 
mittees or  boards  of  trustees,  upon  County  Boards  of  Education,  or  upon 
tax  levying  authorities  or  the  State  Board  of  Equalization.  It  may  be  as- 
sumed that  if  it  had  the  purpose  to  exercise  or  confer  such  power,  it  would 
have  done  so  directly  and  in  language  sufficiently  explicit  to  remove  any 
doubt  as  to  its  intent.  I  find  no  statute  which,  by  implication  or  total  re- 
pugnance to  previous  enactments,  can  be  construed  as  an  exercise  or  grant 
of  such  power. 

In  these  local  school  tax  elections  the  people  do  not  specifically  vote  for 
an  extended  school  term  of  any  particular  length.  Such  taxes  are  voted 
"to  supplement  the  funds  for  the  six  months  public  school  term,"  and  not 
simply  to  supplement  or  extend  the  school  term.  Primarily,  the  object  has 
been  an  extension  of  the  school  term,  but  the  statute  permits,  and  the  prac- 
tice has  been,  to  use  a  portion  of  the  special  taxes  so  voted  both  for  the 
purpose  of  providing  a  longer  school  term  and  of  conducting  the  schools  at  a 
higher  standard. 

Certainly,  since  1919,  none  of  these  local  taxes  have  been  voted  for  the 
explicitly  expressed  purpose  of  establishing  or  maintaining  a  particular  high 
school.  But  the  statutes  do  set  up  what  is  a  standard  high  school.  Section 
8  of  the  School  Code,  now  III  C.  S.  5392,  defines  a  standard  high  school  as 
being  one  with  "a  school  term  of  not  less  than  one  hundred  sixty  days." 
Under  the  law,  then,  both  in  practice  and  in  voting  local  taxes  since  1919,- 
the  standard  high  school  has  been  accepted  as  consisting  of  a  term  of  not 
less  than  eight  months.  The  practice  is  a  fact  of  common  knowledge  of 
which  the  courts  would  take  judicial  notice. 
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It  follows,  then,  that  the  special  school  taxes  so  voted  and  now  in  force 
are  to  be  levied  subject  to  such  limitations  as  have  been  imposed  by  the 
General  Assembly.  It  remains  to  ascertain  to  what  extent  the  General 
Assembly  has  circumscribed  and  limited  the  levy  of  such  taxes. 

The  local  committee  or  Board  of  Trustees  and  the  County  Board  of  Edu- 
cation submit  a  budget  for  the  extended  term  to  the  tax  levying  authorities. 
By  Section  222,  School  Code,  "the  maximum  rate  so  voted  shall  be  levied, 
unless  the  County  Board  of  Education  or  Board  of  Trustees  shall  request  a 
levy  at  a  lower  rate."  These  local  school  officials  may  limit  that  budget  to  a 
rate  sufficient  for  the  maintenance  of  the  extended  term  at  standards  es- 
tablished by  the  State  for  the  operation  of  the  six  months  school  term. 
With  respect  to  a  district  supporting  and  maintaining  a  high  school,  they 
may  submit  a  budget  and  request  a  rate  sufficient  to  maintain  and  operate 
its  schools  for  a  minimum  term  of  eight  months.  With  respect  to  a  local 
tax  district  containing  or  supporting  an  elementary  school  only,  they  may 
submit  a  budget  and  request  a  tax  rate  sufficient  to  operate  the  school  for 
such  number  of  months  of  an  extended  term  as  in  their  judgment  and  dis- 
cretion they  may  determine. 

When  the  budget  is  so  submitted  by  local  school  officials,  whether  it  be 
limited  as  above  stated  or  includes  request  for  supplementary  maintenance, 
the  tax  levying  authorities  may  in  their  discretion  limit  their  approval  of 
the  budget  so  submitted,  and  levy  a  rate,  sufficient  for  the  extended  term  in 
such  local  tax  districts  in  the  same  manner  and  to  the  same  extent  as 
above  set  out  with  respect  to  the  submission  of  such  budgets  by  local  school 
officials. 

Summarizing,  then,  it  will  be  seen  that: 

(a)  The  local  tax  school  districts  may  be  abolished  and  the  special  school 
taxes  voted  therein  revoked  or  removed  only  by  Act  of  the  General  Assem- 
bly or  by  vote  of  the  people. 

(b)  The  General  Assembly  may  circumscribe  and  limit  the  extent  to 
which  these  local  school  taxes  may  be  levied. 

(c)  The  General  Assembly  has  not  passed  any  act  abolishing  these  dis- 
tricts or  removing  or  revoking  their  special  taxes,  nor  has  it  conferred 
power  to  do  so  upon  any  other  official  boards  or  bodies,  but  has  conferred 
power  upon  local  school  officials  and  tax  levying  authorities  with  respect 
to  the  extent  to  which  such  local  taxes  may  be  levied. 

(d)  Local  school  officials  may  prepare  a  budget,  and  request  a  levy  of 
the  special  tax  for  districts  supporting  and  maintaining  a  high  school  at  a 
rate  sufficient  and  limited  to  maintenance  of  schools  of  such  district  for  a 
minimum  extended  term  of  two  months,  conducted  at  State  standards  es- 
tablished for  the  operation  of  the  six  months  school  term,  and  tax  levying 
authorities  and  the  State  Board  of  Equalization  may  limit  their  approval 
of  such  budgets  and  tax  rates  to  the  same  extent. 

(e)  Local  school  officials  may  submit  a  budget  and  request  a  tax  levy 
for  elementary  schools  within  a  local  tax  district  supporting  such  type  of 
schools  only,  limited  to  one  or  more  months  of  an  extended  term,  and  to 
State  standards  established  for  operation  of  the  six  months  school  term,  and 
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tax  levying  authorities  and  the  State  Board  of  Equalization  may  limit  their 
approval  of  such  budgets  and  tax  rates  to  the  same  extent. 


State    Boaed   of   Equalization — Tuition — Teachees    Salaeibs — Increments 

18  August,  1931. 

You  submit  to  me  certain  inquiries  which  I  undertake  to  answer  as 
follows: 

1.  Does  the  law  require  that  the  voucher  in  payment  of  the  monthly  sal- 
ary of  the  teacher  employed  in  a  special  charter  district  shall  be  signed  by 
the  chairman  and  by  the  secretary  of  the  county  board  of  education? 

Yes. 

2.  "Where  children  are  transferred  by  the  County  Board  of  Education 
from  rural  territory  into  a  special  charter  district, 

(a)  Can  the  Board  of  Trustees  of  such  special  charter  district  charge 
tuition  or  demand  additional  compensation  for  these  children,  either  from 
the  State,  the  county,  or  the  parents  of  the  children? 

Not  for  the  six  months  school  term. 

(b)  Where  such  special  charter  districts  participate  in  the  tax  reduction 
fund,  can  they  charge  tuition  or  demand  additional  compensation  for  the 
two  months  extended  term? 

No,  except  as  modified  by  the  answer  to  2(c). 

(c)  When  such  children  come  from  local  tax  territory,  can  the  board 
of  trustees  of  the  special  charter  district  make  a  demand  upon  the  local  tax 
district  for  tuition  or  any  additional   compensation? 

Where  children  are  so  transferred  under  Section  29  of  the  school  machinery 
act,  moneys  theretofore  allotted  from  the  tax  reduction  fund  to  the  particu- 
lar district  may  be  withdrawn  and  allotted  to  the  district  to  which  the  chil- 
dren are  transferred.  This  principle  in  the  general  law  as  expressed  in 
Sections  73a (5),  78  and  150  is  naturally  and  equitably  brought  forward  into 
the  present  act  with  respect  to  the  tax  reduction  fund.  The  present  act 
does  not  disturb  the  right  to  make  these  readjustments  and  transfer  of 
funds  from  one  local  tax  district  to  another  as  authorized  under  Section  150 
of  the  school  code,  where  children  are  so  transferred  from  such  district  to 
another. 

(d)  Can  the  special  charter  district  authorities  demand  tuition  from  any 
source  for  the  ninth  month  of  school  in  the  event  it  is  operated  for  that 
period? 

I  am  of  opinion  that  special  and  other  local  tax  districts  have  the 
right  to  demand  tuition  for  the  ninth  month  where  children  from  without 
the  taxing  district  attend  that  school  for  this  additional  month.  As  the 
State  does  not  contribute  to  the  support  of  the  school  for  this  nintlf  month, 
it  cannot  be  supposed  that  the  General  Assembly  intended  that  children 
from  non-special  tax  territory  may  attend  such  school  without  payment 
from  some  source  for  this  service. 
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3.  Is  it  the  duty  of  the  State  Board  of  Equalization  to  approve  the  object 
of  general  control  in  the  budget  of  the  special  charter  districts? 

No.  Heretofore,  nothing  has  been  allowed  for  general  control  in  the  dis- 
tribution of  the  equalizing  fund  in  special  charter  districts.  It  has  not 
been  allowed  as  an  element  in  the  support  of  the  six  months  school  term 
in  the  allocation  of  funds  to  special  charter  districts  out  of  the  county- 
wide  tax  for  the  support  of  such  six  months  school  term.  In  dealing  with 
the  object  of  general  control  in  Section  6  of  the  Act  of  1931,  the  language 
is  restricted  to  such  items  under  such  head  as  relate  to  general  county 
purposes. 

Unless  it  can  be  found  that  a  contrary  intent  is  expressed  in  the  legisla- 
tion of  1931,  it  is  apparent  that  the  State  took  over  the  support  of  the  six 
months  school  term  in  the  status  as  the  schools  then  existed.  The  language 
of  Section  13,  and  other  parts  of  the  new  act,  is  not  suflBcient  to  controvert 
the  necessary  meaning  of  Section  6  relating  to  object  of  general  control  and 
limiting  it  to  the  county  organization.  Of  course,  the  superintendent  or 
superintending  principal  of  a  special  charter  district  would  be  paid  his 
salary  for  the  six  months  term  out  of  the  State  fund,  as  provided  for  in 
Section  9  of  the  Act. 

4.  In  approving  the  instructional  cost  in  the  State  budget  for  the  various 
counties,  shall  the  increments  accruing  to  the  teachers'  salaries  under  the 
present  salary  schedule,  by  reason  of  their  additional  experience  gained 
through  last  year's  work,  be  included  in  this  cost? 

No.  It  is  quite  clear  that  such  was  the  intent  of  the  General  Assembly. 
It  is  expressed  both  in  Section  12  of  Chapter  430  and  again  in  a  separate 
act.  Chapter  454  of  1931. 


Disposition  op  Poll  Tax  By  County  Treasurer — Disposition  of  Fines,  For- 
feitures, Penalties  and  Dog  Tax — ^Clebk  Sltperior  Court;  5  per  cent 
Commissions. 

16  January,  1932. 

I  undertake  to  answer  the  inquiries  contained  in  your  letter  of  January 
15  as  follows: 

1.  What  should  be  done  with  the  poll  tax  that  has  been  collected  by  the 
sheriff  and  turned  over  to  the  county  treasurer? 

Constitution,  Article  V,  Section  2,  directs:  "Proceeds  of  State  and  county 
capitation  tax  shall  be  applied  to  purposes  of  education  and  support  of  the 
poor,  but  in  no  one  year  shall  more  than  twenty-five  per  cent  thereof  be 
appropriated  to  the  latter  purpose."  The  amount  of  this  State  and/or 
county  poll  tax  as  fixed  by  Section  1  of  Article  V  is  $2.00.  By  Section  4?2 
of  the  Revenue  Act  of  1931  (Chapter  427),  the  county  treasurer  is  directed 
to  remit  to  the  State  Treasurer  the  proportion  of  all  poll  taxes  collected  and 
required  by  the  Constitution  to  be  used  for  educational  purposes. 

Twenty-five  per  cent,  or  50  cents  out  of  every  poll  tax  collected,  should, 
therefore,  be  held  in  the  county  and  used  for  the  support  of  the  poor.  The 
proceeds  of  the   other  three-fourths,  or  $1.50,  of  each  poll  tax  so  collected 
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should  be  remitted  by  the  county  treasurer  on  the  1st  and  15th  of  each 
month  to  the  State  Treasurer,  along  with  the  proceeds  of  the  15  cent  State- 
wide school  property  tax  so  being  remitted  by  the  county  treasurer  to  the 
State  Treasurer. 

2.  Should  all  fines,  forfeitures,  penalties  and  dog  taxes  remain  in  the 
county  and  be  turned  over  to  the  county  school  fund? 

Yes.  By  Constitution,  Article  IX,  Section  5,  "the  clear  proceeds  of  all 
penalties  and  forefeitures  and  of  all  fines  collected  in  the  several  counties  for 
any  breach  of  the  penal  or  military  laws  of  the  State  shall  belong  to  the 
county  school  fund.  By  section  6,  subsections  4(a)  and  5(a),  the  objects  of 
maintenance  of  the  plant  and  fixed  charges  were  directed  to  be  paid  by  the 
local  unit  (the  county)  out  of  the  funds  mentioned  in  Section  7  of  the  Act, 
insofar  as  they  may  be  sufficient.  Section  7  of  that  Act  thereupon  desig- 
nates and  sets  apart  the  proceeds  of  fines,  forfeitures,  penalties  and  dog 
taxes  for  the  objects  of  maintenance  of  the  plant  and  fixed  charges. 

3.  Heretofore  the  Clerk  of  Court  has  been  taking  five  per  cent  of  a  fine 
collected  and  depositing  with  the  county  treasurer  in  the  general  county 
fund;  this  five  per  cent  in  this  was  applied  to  the  payment  of  the  salaries 
of  the  county  oflicers.  Under  the  present  school  law,  should  this  five  per 
cent  of  a  fine  be  deducted  as  a  part  of  the  cost  in  a  case  or  not? 

The  school  machinery  act  of  1931  does  not  change  the  general  law  or  the 
provisions  of  any  public-local  act  with  respect  to  this.  By  C.  S.  3903  (last 
paragraph  but  two),  the  Clerk  of  the  Superior  Court  is  allowed  five  per  cent 
commissions  on  all  fines,  penalties  and  amercements  paid  the  clerk  by  virtue 
of  his  office.  This  Section  is,  of  course,  of  general  application.  Unless  it 
has  been  modified  by  some  public-local  act,  the  Clerk  of  the  Superior  Court 
would  have  the  right  to  retain  the  commissions  on  these  collections  as 
therein  set  out.  Where  he  is  serving  for  fees,  he,  of  course,  will  be  entitled 
himself  to  their  use.  Where  he  is  on  salary,  and  the  public-local  act  directs 
him  to  collect  all  the  fees,  commissions  and  emoluments  of  the  office  and 
turn  them  into  a  particular  fund,  the  fees  and  commissions  so  collected  by 
him  would  go  into  the  fund  designated  by  such  public-local  act,  unchanged 
and  unmodified  by  the  school  machinery  act  of  1981. 


CoNSTEUCTiOjSi    OF   SCHOOL  Machineby  Act.  1931 — Six  Months   School  Tekm: 

29  January,  1932. 

The  School  Machinery  Act  of  1931,  Chapter  430,  does  not  in  express  terms 
afford  exact  guidance  with  respect  to  all  details  necessarily  incident  to  the 
operation  of  the  public  schools.  It  does  not  articulate  with  preceding  statutes 
so  as  to  build  a  structure  with  parts  fitly  joined  together.  It  cannot  be 
perfectly  ligated  with  the  school  code  of  1923,  nor  even  with  other  acts  of  the 
General  Assembly  of  1931. 

Construction  of  the  Act,  therefore,  presents  many  difficulties.  Certain 
conclusions  may  be  reached  by  considering  it  as  a  whole,  keeping  in  view 
its  general  purpose,  and  relating  cognate  legislation  of  the  current  and 
preceding  General  Assemblies  to  its  provisions. 
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Under  the  Act  the  State  assumes  responsibility  for  the  conduct  of  the 
six  months  school  term  upon  certain  established  standards.  For  that  pur- 
pose the  State  Board  of  Equalization  is  charged  with  particular  duties  and 
clothed  with  a  correlative  authority.  Other  duties  and  powers  are  con- 
ferred upon  or  left  with  local  school  officials.  No  difficulty  is  experienced 
in  determining  the  limits  of  State  support  and  the  standards  set  up  for 
that  purpose. 

No  money  was  appropriated  out  of  State  funds  for  the  objects  of  main- 
tenance of  the  plant,  fixed  charges,  debt  service  or  capital  outlay.  Funds 
for  these  are  to  be  supplied  by  the  local  subdivisions.  Counties  an^  dis- 
tricts, through  their  own  tax  levies,  may  supplement  support  of  the  six 
months  schools  so  as  to  operate  them  at  higher  standards  than  those 
established  by  State  support,  such  action  to  be  taken  upon  approval  of  the 
local  tax  levying  authorities  and  the  State  Board  of  Equalization. 

The  State  Board  of  Equalization  does  not  consolidate  school  districts. 
It  does  determine  the  number  of  teachers  allowable,  and  to  be  paid  out  of 
State  funds,  in  the  different  districts.  It  may  also  refuse  to  include  in  the 
State  budget  teachers  for  particular  schools.  Its  authority  for  such  action 
is  found  in  the  third  paragraph  of  Section  6  of  the  School  Machinery  Act: 

The  State  Board  of  Equalization  may  refuse  to  include  in  the 
State  budget  all  or  a  part  of  the  teachers  in  any  school  or  schools 
which  may  be  operated  in  close  proximity  to  another  school  of  the 
same  type  and  class,  when  in  the  opinion  of  said  board  such  school 
could  be  operated  more  economically  and  efficiently  if  consolidated 
in  whole  or  in  part;  but  in  all  such  cases  said  board  shall  designate 
the  school  or  schools  from  which  teachers  are  disallowed. 

The  County  Board  of  Education  is  one  of  the  agencies  used  by  the  State, 
under  appropriate  legislation,  in  carrying  into  effect  this  plan  of  State 
support  of  the  six  months  school  term.  That  board,  then,  has  that  authority 
consequent  upon,  incident  to,  and  flowing  from,  the  exercise  of  these  per- 
mitted powers  by  the  State  Board  of  Equalization.  The  duties  of  the  county 
board  are  thus  sufficient  for,  and  limited  by,  the  objects  Implicit  within 
action  taken  by  the  State  Board  of  Equalization. 

Acting  within  the  limits  of  its  jurisdiction,  the  State  Board  of  Equalization 
declined  to  allow  teachers  in  three  of  the  Chowan  County  schools.  It  did 
include  in  the  budget  for  the  Chowan  High  School  that  number  of  teachers 
allowable  upon  State  standards  and  based  upon  attendance  for  the  preceding 
year  in  the  four  schools.  It  also  made  an  allocation  of  funds  for  transporta- 
tion to  the  Chowan  High  School  of  children  within  the  area  of  the  four 
districts. 

This  action  so  taken  by  the  State  Board  of  Equalization  is  binding  upon 
the  Chowan  County  Board  of  Education.  That  board  should  carry  into  effect 
the  plans  thus  made.  It  has  no  authority  to  conduct  the  constitutional  six 
months  school  term  in  some  school  and  at  some  place  for  which  no  teachers 
have  been  allotted  by  the  State  Board  of  Equalization.  It  has  no  rigEl  lo 
spend  any  of  the  money  allocated  for  transportation  in  transporting  children 
to  some  school  or  some  place  other  than  that  for  which  the  allowance  was 
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made.  It  should  expend  the  State  money  both  for  teaching  service  and 
transportation  at,  for,  and  in  the  schools  for  which  the  allowance  for  those 
purposes  was  made  by  the  State  Board  of  Equalization. 


OPINIONS  TO  COMMISSIONER  OF  AGRICULTURE 


Inspection  P'ee — Bakeries 

2S  July,  1930. 

Your  letter  of  July  25  received.  Section  9  of  Chapter  173,  Laws  of  1921, 
is  brought  forward  as  C.  S.  7251  (t).  Inspection  fee  required  is  for  "each" 
public  bakery  or  bakery  furnishing  bakery  products  for  the  public."  The 
language  is  clear.  The  inspection  fee  is  to  be  paid  for  each  place  where 
the  business  is  carried  on,  and  not  simply  by  the  individual,  regardless 
of  the  number  of  places  he  may  operate. 


Pure  Food  Acts;    State  Laws  Requiring  Labels 

29    July,   1930. 

Your  letter  of  July  25  received.  At  present,  under  regulations  relating 
to  the  Federal  pure  food  and  drug  act,  if  sugars  other  than  cane,  beet  and 
similar  sugars  are  used  in  the  making  of  food  products  or  are  added  to 
said  products,  their  presence  must  be  stated  on  the  label  of  the  package 
containing  such  sugar.  It  is  suggested  that  the  Secretary  of  Agriculture 
may  change  these  regulations  so  as  not  to  require  labels  on  such  products 
showing  sugar  origin  or  base.  If  this  is  done,  is  there  authority  within 
the  State  to  require  such  labeling  when  such  goods  are  sold  within  the 
State? 

Federal  laws  of  this  kind  relate  primarily  to  transactions  in  interstate 
commerce.  No  State  has  the  right  to  infringe  upon  the  exercise  of  such 
powers  by  the  Federal  Government.  It  is  equally  clear  that  the  police 
powers  of  the  States  remain  in  them.  The  fourth  head-note  to  Co7'n  Products 
Refining  Co.  v.  Eddy,  249  U.  S.,  427,  63  L.  ed.,  689,  is  as  follows: 

The  prohibition  against  sales  by  importing  dealers  of  a  proprie- 
tary table  syrup  in  the  original  packages  which  is  made  by  a  regula- 
tion of  a  State  board  of  health,  under  sanction  of  the  State  Food 
and  Drugs  Law,  unless  the  principal  label  shall  disclose  the  ingre- 
dients and  their  proportions,  is  a  valid  exercise  of  the  police  power 
of  the  State,  and  not  an  unconstitutional  regulation  of  interstate 
commerce. 

Upon  reason  and  the  authority  of  that  case,  I  am  of  opinion  that  authority 
remains  within  the  State,  under  the  police  power,  to  require  proper  labeling 
of  sugar  products  so  as  to  show  origin  or  base  as  a  regulation,  when  it  is 
sought  to  sell  such  goods  in  the  State. 


Fertilizer  Content;    Substitution   of  Material;    Suit  and  Penalty 

4   September,   1930. 

You  ask  this  office  to  interpret  the  amendment  attached  to  the  old  Sec- 
tion 4690  of  the  Consolidated  Statutes,  Chapter  182  of  the  Public  Laws  of 
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1923,  particularly  as  to  the  rights  of  the  purchaser  under  contract  between 
him  and  the  manufacturer  as  set  out  in  the  second  proviso  to  said 
Chapter  182. 

The  first  proviso  requires  materials  supplying  nitrogen  or  ammonia  to 
be  divided  into  two  classes,  namely:  mineral  and  organic;  and  the  percentage 
of  nitrogen  or  ammonia  coming  from  either  of  these  classes  shall  be  guar- 
anteed, but  allowing  a  variability  of  one-fourth  of  one  per  cent  for  goods 
containing  two  per  cent  of  ammonia  or  under,  and  a  variability  of  one-third 
of  one  per  cent  for  goods  containing  two  to  three  per  cent  of  ammonia,  and  a 
variability  of  one-half  of  one  per  cent  for  goods  containing  over  three  per 
cent  of  ammonia.  It  is  required  that  the  materials  in  each  of  these  two 
classes  shall  be  named  on  the  bag  or  tag  attached  thereto,  and  it  shall  be 
permissible  for  the  manufacturer  to  substitute  one  or  more  materials  in 
either  class  of  approximately  equal  agricultural  value  for  another  material 
of  the  same  class. 

Then  comes  the  second  proviso,  upon  which  you  base  request  for  an 
opinion  from  this  office.     That  proviso  is  as  follows: 

Provided  further,  that  where  there  is  a  contract  or  agreement  be- 
tween a  manufacturer  and  a  purchaser  of  fertilizer  that  the  fertilizer 
will  be  manufactured  by  the  use  of  certain  definite  sources  and 
amounts  of  ammonia,  and  potash,  the  fertilizer  must  be  manu- 
factured from  these  materials  without  the  substitution  of  other 
materials,  and  failure  on  the  part  of  the  manufacturer  to  comply 
with  this  requirement  shall  render  such  manufacturer  liable  to  the 
purchaser  for  damages  as  is  now  prescribed  by  law,  and  in  addition 
thereto  the  manufacturer  shall  pay  to  the  purchaser  a  penalty  equal 
to  one-fourth  of  the  purchase  price  of  such  fertilizer. 

In  the  particular  case  involved,  the  purchaser  of  the  fertilizer  entered 
into  a  contract  with  the  manufacturer  that  the  materials  supplying  ammonia 
in  the  particular  purchase  should  be  fifty  per  cent  mineral  and  fifty  per 
cent  organic.  Instead  of  complying  with  this  contract,  the  manufacturer 
furnished  the  purchaser  with  a  largely  excessive  per  cent  of  the  mineral 
material. 

It  is  understood  that  mineral  material  produces  better  effects  in  dry 
seasons  than  in  wet,  while  the  organic  material  produces  a  better  effect  in 
wet  seasons  than  in  dry.  The  crop  growing  season  for  1930  was  dry,  con- 
sequently, the  amount  of  actual  damage  done  the  purchaser  was  much  less 
than  it  would  have  been  if  it  had  been  a  wet  season. 

It  is  to  be  observed  from  the  proviso  quoted  in  full  above  that  the  fertilizer 
must  be  manufactured  from  the  materials  specified  in  the  contract,  without 
substitution  of  other  materials.  If  the  manufacturer  substitutes  other  ma- 
terials, as  in  the  instant  case,  then  the  statute  gives  the  purchaser  a  cause 
of  action 

(1)  Damages  as  now  prescribed  by  law; 

(2)  The  manufacturer  shall  pay  to  the  purchaser  a  penalty  equal 
to  one-fourth  of  the  purchase  price  of  such  fertilizer. 

We  think  that  this  penalty  may  be  recovered  in  a  proper  action  by  the 
purchaser,  independent  of  the  actual  damages  inflicted  upon  him  by  the 
failure  of  the  manufacturer  to  comply  with  this  contract.     It  is  in  effect  a 
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penalty  provided  in  specific  terms  by  the  statute  for  breach  of  the  contract. 
How,  or  when,  the  purchaser  shall  enforce  this  statutory  penalty  is  not  a 
question  for  this  oflRce,  or  for  yours,  for  it  is  not  a  penalty  which  your  office 
can  enforce  summarily  under  C.  S.  4695. 


Farmers   Mutual   Exchange — License   Tax 

30  April,  1931. 

You  state  that  the  Durham  Farmers  Mutual  Exchange,  which  was  or- 
ganized under  the  mutual  associations  act  of  this  State,  has  been  purchasing 
soy  beans  in  the  eastern  part  of  the  State  and  selling  them  to  a  feed  com- 
pany located  at  Sylva,  N.  C.  You  ask  whether  or  not  this  Farmers  Mutual 
Exchange,  under  such  circumstances,  is  liable  for  the  license  tax  imposed  by 
C.  S.  4830. 

We  think  clearly  so.  The  only  exceptions  from  that  act  are  farmers  selling 
the  seeds  raised  by  themselves.  As  we  understand  it,  none  of  these  soy 
beans  were  raised  by  the  members  of  this  mutual  association,  but  that  they 
were  purchased  outright  and  sold  as  hereinbefore  stated. 


Linseed  Oil;    Inspection 

12  May,  1931. 

You  state  in  your  letter  of  May  7,  that  linseed  oil  is  shipped  by  parties 
out  of  the  State  to  large  mills  or  other  concerns  in  the  State  for  their 
own  use.  You  inquire  whether  or  not,  in  the  opinion  of  this  office,  such  oil, 
so  sold  in  the  State  is  subject  to  the  inspection  laws  relating  to  linseed 
oil.     (Article  13  of  Chapter  84  of  the  Consolidated  Statutes  1919.) 

Section  4832,  of  that  compilation,  defines  the  object  and  purpose  of  the 
Act  in  the  following  words: 

Section  1.  That  for  the  purpose  of  protection  of  the  people  of  the 
State  from  imposition  by  the  fraudulent  sale  of  adulterated  or  mis- 
branded  linseed  oil  or  flaxseed  oil  as  pure  linseed  oil  or  flaxseed 
oil,  the  Board  of  Agriculture  shall  cause  inspection  to  be  made  from 
time  to  time  and  samples  of  such  oil  offered  for  sale  in  the  State 
obtained,  and  shall  cause  the  same  to  be  analyzed  or  examined  or 
tested  by  the  oil  chemist  or  other  experts  of  the  Department  of  Agri- 
culture for  the  purpose  of  ascertaining  or  determining  if  same  is 
adulterated  or  misbranded  within  the  meaning  of  this  Act  or  is 
otherwise  offered  for  sale  in  violation  of  this  act. 

It  is  true  that  this  transaction  is  wholly  in  interstate  commerce.  So 
far,  however,  as  the  right  of  the  State  to  inspect  products  brought  into  the 
State  is  concerned,  this  fact  is  not  controlling.  Very  early  in  the  judicial 
history  of  the  United  States  Supreme  Court,  that  court,  interpreting  Article 
1,  Section  10,  Clause  2  of  the  Constitution  of  the  United  States,  held  that, 
in  the  absence  of  specific  legislation  by  Congress  upon  the  particular  sub- 
ject, the  State  had  authority  to  protect  its  citizens  in  the   exercise  of  its 
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police  power  from  fraud  in  the  sale  of  articles  in  the  State.     The  general 
rule  is  thus  stated  in  Pure  Oil  Co.  vs.  Minnesota,  248  U.  S.  158: 

In  the  exercise  of  its  police  power,  a  state  may  enact  inspection 
laws  which  are  valid  if  they  tend  in  a  direct  and  substantial  manner 
to  promote  the  public  safety  and  welfare,  or  to  protect  the  public 
from  frauds  and  imposition  when  dealing  in  articles  of  general 
use  as  to  which  Congress  has  not  made  any  conflicting  regulation, 
and  a  fee  reasonably  suflBcient  to  pay  the  cost  of  such  inspection  may 
constitutionally  be  charged  even  though  the  property  may  be  moving 
in  interstate  commerce  when  inspected. 

Article  13,  then,  was  enacted  in  pursuance  of  this  authority.  It  is  not 
necessary  to  go  over  this  article  section  by  section  in  order  to  show  that 
its  main  object  and  intent  is  to  prevent  the  people  of  the  State  from  being 
defrauded  by  having  impure  or  adulterated  linseed  oil  imposed  upon  them  in 
the  place  of  a  commercially  pure  product  itself.  The  words  of  the  statute, 
particularly  Section  4835  and  Section  4839  are  amply  broad  enough  to  cover 
the  facts  of  this  case. 

Consequently,  we  think  that  the  North  Carolina  Inspection  Law  is  ap- 
plicable to  the  linseed  oil  brought  into  the  State  or  sold  in  the  State,  offered 
for  sale  in  the  State  or  stored  in  the  State  for  use  and  that  you  have 
authority,  in  consequence,  to  apply  these  laws. 

You  will  find  opinion  by  the  Attorney  General  himself,  written  to  your 
office  on  July  6,  1925,  to  the  same  effect.  See  Biennial  Report  1924-26, 
page  231. 


Sale  of  Oleomargarine 

22  April,   1931. 

I  am  in  receipt  of  your  letter  of  April  22,  submitting  certain  questions 
with  respect  to  Senate  Bill  No.  154,  relating  to  sale  of  oleomargarine. 

I  agree  with  your  view  that  under  Section  3  payment  of  the  $1,000 
license  by  the  manufacturer  would  not  relieve  the  wholesaler  or  distributor 
from  paying  the  $100  license  fee.  Of  course,  and  necessarily,  the  manu- 
facturer, having  paid  the  $1,000  fee  and  holding  the  license,  could  distribute. 
The  wholesaler  or  distributor  other  than  the  manufacturer  would  have  to 
pay  the  $100  fee. 

In  collecting  the  license  fee  on  June  1,  or  for  the  remainder  of  the  year, 
1931,  I  think  it  proper  to  charge  seven-twelfths  of  the  fee.  The  law  makes 
no  direct  provision  for  apportionment  of  the  license  fee  when  the  license 
is  sought  for  less  time  than  a  year,  but  in  view  of  the  fact  that  license 
could  not  be  obtained  before  June  1,  effective  date  of  the  act,  and  this 
first  license  expires  on  the  31st  of  December,  I  am  of  opinion  that  tEe  fee 
for  this  seven  months  of  1931  from  June  1  to  December  31  should  be  at 
the  rate  of  seven-twelfths  of  that  paid  for  the  whole  year. 
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State  Fair;  Only  Receives  Appropriation  After  Deficit  Ascertained 

29  May,  1931. 

Among  the  specific  appropriations  made  by  the  recent  General  Assembly, 
under  the  title  "Agriculture,"  is  the  following: 

To  State  Fair,  1931-32,  $10,000. 
To  State  Fair,  1932-33,  $10,000. 

Attached  to  the  appropriations  for  the  Department  of  Agriculture  is  the 
following: 

The  appropriations  made  under  Title  2  to  the  State  Fair  are 
in  addition  to  the  receipts  of  the  State  Fair  and  may  only  be  used 
to  the  extent  that  such  receipts  are  insufficient  for  the  operation  of 
the  Fair. 

The  restriction  upon  the  use  of  this  fund  of  $10,000  is  so  clear  and  dis- 
tinct that  it  requires  no  construction.  In  practical  effect,  it  shows  that  the 
State  Fair  must  run  upon  its  own  momentum;  that  it  must  be  sufficient 
for  itself  until  after  its  operation  it  is  found  that  its  receipts  do  not  balance 
its  expenses.  When  this  is  shown,  then  the  $10,000  appropriated  are  avail- 
able to  meet  the  deficit,  so  far  as  that  sum  can  do  so. 


Fertilizer  Content;  Excess  of  Chlorine;  Remedy  of  Purchaser 

16   June,  1931. 

From  a  personal  interview  with  you,  it  appears  that  your  department  is 
having  some  difficulty  in  regard  to  fertilizer  for  tobacco.  It  arises  out  of 
the  fact  that  certain  manufacturers  of  tobacco  fertilizer  have  used  the  in- 
gredient "muriate  of  potash"  to  secure  the  necessary  per  cent  of  potash 
required  by  the  test  formula  for  such  tobacco  fertilizer.  It  is  understood 
that  the  use  of  this  material  is  cheaper  than  the  use  of  sulphate  of  potash, 
which  is  the  ordinary  base  from  which  the  essential  element  of  potash 
is  secured  for  fertilizer.  The  result  of  this  use  of  muriate  of  potash  is  to 
produce  a  fertilizer  which  tests  4  per  cent  of  chlorine. 

It  is  practically  the  unanimous  opinion  of  agronomists  that  chlorine  in 
excess  of  2  per  cent,  speaking  generally,  is  deleterious  instead  of  helpful 
to  tobacco.  Tobacco  fertilizer,  then,  containing  this  4  per  cent  instead 
of  being  helpful  to  the  growing  plant  is  positively  deleterious. 

Upon  this,  you  inquire  whether  or  not  in  the  opinion  of  this  office,  you 
are  required  to  apply  the  summary  remedy  provided  by  C.  S.  Section  4695. 
That  summary  remedy  is  to  be  administered  by  you  by  assessing  against 
the  manufacturer  any  deficiency  of  plant  food  contained  in  the  particular 
fertilizer.  You  are  further  authorized  to  require  that  twice  the  value  of 
the  deficiency  be  made  good  to  any  person  who  purchases  for  his  own  use 
such  low  grade  fertilizer.  That  statute,  providing  the  summary  remedy, 
as  hereinbefore  said,  must,  of  course,  be  construed  strictly. 
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In  Fertilizei'  Works  vs,.  McLawJiorn,  158  N.  C,  p.  274,  the  court  sustained 
this  summary  remedy  and  held  that  for  the  sale  of  fertilizer  material, 
deficient  in  quality,  an  abatement  in  the  price  is  the  measure  of  damages. 

We  think  this  statute  does  not  apply  to  the  instant  case.  Where  muriate 
of  potash  is  used  at  all,  it  is  allowed  to  be  used  only  when  it  produces  not 
exceeding  2  per  cent  of  chlorine. 

The  deleterious  quality  of  the  particular  fertilizer  discussed  is  produced, 
however,  in  the  instant  case,  by  an  excess  use  of  a  particular  material.  The 
rule  provided,  then  in  C.  S.  4695  cannot  be  made  applicable  to  this.  The 
purchaser  of  the  fertilizer,  however,  has  an  adequate  remedy  in  a  suit  for 
damages  against  the  manufacturer. 

There  are  quite  a  number  of  cases  which  deal  with  this  situation: 

Guano  Co.  vs.  Hill  Livestock  Co.,  168  N.  C.-442. 

Garter  vs.  McGill,  idem  507. 

ToTYilinson  and  Co.  vs  Morgan,  166  N.  C.-557. 

Swift  vs.  Etheridge,  190  N.  C.-162. 

Sivift  vs.  Aydlett,  192  N.  C.-330. 

The  cause  of  action,  of  course,  would  be  based  upon  the  implied  guarantee 
that  the  fertilizer  was  proper  for  the  purposes  intended;  that,  instead  of 
being  beneficial.  It  was  really  deleterious  to  the  particular  crop  for  which 
it  was  used. 


Distributing    and    Wholesaling    Oleomargarine;    Display    of    Sign    Under 

Chapter  299  P.  D.  1929 

15  September,  1931. 

You  state  that  Armour  &  Company,  located  in  Raleigh,  have  in  their 
storage  plant,  oleomargarine  marked  and  designated  for  other  people,  which 
oleomargarine  is  delivered  from  the  Raleigh  storage  plant.  They  are  also 
taking  orders  and  carrying  records  of  the  sale  and  delivery  of  oleomargarine 
in  these  particular  territories  and  say  they  are  acting  as  agents  for  tTie 
Chicago  office.  They  also  deliver  on  contract  and  ship  in  bulk  to  some 
State  institutions. 

1st.  Under  the  facts  stated  in  your  letter,  I  am  of  opinion  that  Armour 
&  Company,  through  the  branch  located  in  Raleigh,  are  wholesalers  and 
distributors  within  the  meaning  of  Section  3,  Chapter  229  Public  Laws  1931, 
and  subject  to  the  tax  therein  named. 

2nd.  The  sign  required  to  be  displayed,  under  Section  4,  is  one  required 
to  be  displayed  in  dining  rooms,  cafes  and  hotels  where  oleomargarine  is 
served  as  a  food,  and  it  would  not,  therefore,  apply  to  a  bakery  using  oleo- 
margarine in  the  manufacture  of  their  products. 


"Oleomargarine" — Displaying  Sign 

28  September,  1931. 

You  submit  to  me  inquiry  of  September  24  as  to  whether  a  public  eating 
house   must  supply  the  sign,   "Oleomargarine  served   here,"   under   Chapter 
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229,  Public  Laws  of  1931,  if  oleomargarine  is  used  in  the  kitchen  for  cooking 
purposes,  and  not  served  with  the  meal  as  butter. 
Section  4  of  that  Act  is  as  follow^s: 

It  shall  be  unlawful  for  any  person  or  any  agent  thereof  to  sell 
or  offer,  or  expose  for  sale,  or  have  in  possession  with  intent  to  sell, 
any  oleomargarine  not  in  imitation  of  yellow  butter  which  is  not 
marked  and  distinguished  by  the  word  oleomargarine  on  the  outside 
of  each  tub,  package,  or  parcel.  A  placard  with  the  words,  Oleomar- 
garine Served  Here,  printed  in  Gothic  letters  one  inch  long,  shall 
be  displayed  in  some  conspicuous  place  in  each  dining-room,  cafe, 
hotel,  or  wherever  oleomargarine  is  served  to  the  public  as  a  food. 

You  will  note  that  the  sign  must  be  displayed  in  the  manner  therein 
set  out  in  a  conspicuous  place  in  the  dining-room,  cafe  or  hotel  where  oleo- 
margarine "is  served  to  the  public  as  a  food."  From  the  language  of  the 
statute  it  appears,  then,  that  the  sign  is  not  necessary  where  the  oleomar- 
garine is  not  served  as  a  food,  but  simply  used  in  the  kitchen  in  cooking. 


Oleomargarine^ — Payment  of  License 

13  November,  1931. 

Your  letter  of  November  10  received.  Chapter  229,  Public  Laws  of  1931, 
regulating  the  sale  of  oleomargarine,  does  not  specifically  require  payment 
of  the  license  at  each  place  of  manufacture  or  each  place  of  distribution. 
Usually,  where  it  is  intended  to  require  such  payment  at  each  place  where 
the  business  is  carried  on,  specific  provision  for  it  is  made  in  the  statute. 
That  not  having  been  done  here,  I  am  of  opinion  that  the  single  payment 
by,  and  license  to,  the  manufacturer  and  distributor  is  all  that  is  required, 
and  that  the  law  does  not  contemplate  payment  of  such  license  at  each 
place  where  the  business  is  carried  on. 


Regulation  Milk  Testing,  Installation   Babcock  System;    Licensed  Miliv 
Testers;  Use  of  Babcock  Method 

19  February,  1932. 

In  your  letter,  you  have  submitted  certain  "regulations  for  Dairy  Division," 
the  principal  feature  of  which  is  the  requirement  that  the  Babcock  Method 
of  determining  the  percentage  of  butterfat  in  milk,  cream  or  other  dairy 
products  shall  be  used  in  the  purchase  of  those  products  by  persons  and 
concerns  for  re-sale  and  that  a  licensed  milk  tester,  using  this  method,  shall 
be  exclusively  employed  by  such  dealer.  This  milk  tester  is  only  allowed 
to  operate  upon  the  payment  of  the  $3.00  license  fee  and  the  form  of  license 
to  be  issued  accompanies  these  rules  and  regulations.  This,  if  done,  will 
be  under  authority  of  Sections  5  and  8,  Chapter  169,  Public  Laws  1921. 

Section  5  of  this  act  requires  that  creameries  and  factories,  purchasing 
milk  and  cream  from  producers  on  the  butter  fat  basis,  who  pay  for  the 
same  on  their  own  test,  shall  make  and  pay  on  correct  test.  It  further 
requires  that  the  Board  of  Agriculture,  under  the  regulations  provided  for 
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in  Section  8,  shall  have  such  test  made  of  the  milk  and  cream  so  sold  as 
to  show  that  dishonest  tests  and  practices  are  not  used. 

Section  8,  referring  to  standards  of  purity  and  sanitation,  provides  that 
the  Board  of  Agriculture  shall  establish  standards  of  purity  and  sanitation 
and  adopt  regulations  as  may  be  necessary  to  make  the  act  effective  and 
insure  the  proper  enforcement  of  the  same. 

I  can  see  no  authority  in  this  act  for  the  making  and  enforcement  of  the 
regulations,  which  you  propose.  In  my  opinion,  the  authority  of  the  Board 
of  Agriculture,  with  respect  to  Section  5,  does  not  extend  further  than  that 
of  making  its  own  tests,  to  ascertain  whether  or  not  the  tests  in  use  by  the 
dealer  are  correct,  nor  do  I  think  that,  under  Section  8,  there  is  any  authority 
for  establishing  a  regulation  by  which  a  licensed  tester  using  a  speciiic 
method  must  be  employed  by  the  dealer.  I  further  think  that  the  require- 
ment of  the  $3.00  fee  for  license  of  such  milk  tester  would  be  in  the  nature 
of  an  imposition  of  a  tax  upon  a  business  which  could  only  be  done  by  direct 
legislative  enactment. 

I  think  you  can  readily  see  that  the  requirements  which  you  suggest 
establishing  are  more  than  regulations;  and  while  they  might  be  more 
efficient  in  producing  the  result  which  is  aimed  at  by  the  statute,  neverthe- 
less, I  do  not  see  that  they  are  so  necessary  as  to  confer  such  a  power  upon 
the  Board  by  way  of  implication,  in  order  to  carry  out  the  other  declared 
powers  and  purposes  of  the  act. 

As  to  the  fourth  inquiry,  in  the  last  paragraph  of  your  letter,  I  should 
say  that  the  principles  contained  in  the  United  States  Department  of  Agri- 
culture pamphlet,  on  chemical  testing  of  milk  and  cream,  might  be  used 
as  the  basic  principle  on  which  to  operate  the  creameries  and  milk  plants 
in  North  Carolina,  when  officially  adopted,  except,  of  course,  as  this  may 
be  qualified  by  the  foregoing  observations. 


Fertilizing  Material;  Contract  Between  Company  and  Purchaser 

12   March  1932. 

Your  letter  of  March  1  with  enclosure,  letter  of  February  26  from  G. 
Ober  &  Sons  Company,  received. 

This  concern  proposes  to  sell  the  fertilizing  material,  such  as  acid,  dried 
blood,  nitrate  of  soda,  etc.,  to  the  purchaser  and  then  make  contract  with 
the  purchaser  to  mix  it  for  him.  Under  the  plan  the  fertilizing  material 
would  be  branded  and  tagged  in  accordance  with  the  statute.  The  nfixture 
as  put  up  under  the  contract  between  the  company  and  the  purchaser  would 
be  tagged  and  inspection  fees  paid  thereon.  However,  such  mixture  would 
not  be  registered,  branded  or  contain  any  analysis  or  guarantee  thereon. 

In  my  opinion,  such  a  procedure  is  not  permissible  under  our  laws. 


Criminai.  Liability  for  Violation  Unxform  Weights  and  Measures  Act 

27  April,   1932. 
You  refer  to  this  department  Chapter  261,  Public  Laws  1927,  and  amend- 
ments, with  a  view  to  ascertaining  the  criminal  liability  of  persons  owning 
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or  operating  filling  stations  for  violations  of  the  law.  You  instance  such 
violations  of  the  law  as  broken  seals  and  incorrect  measurement,  illegal 
equipment  and  attachments  on  measuring  devices,  improper  use  of  legal 
measuring  devices  and  wrong  measurement  with  legal  equipment  and  mat- 
ters of  that  kind.  You  give  as  instances  the  case  where  a  corporation  owns 
the  filling  station,  or  has  leased  it,  owns  all  pumps  and  equipment,  keeps 
up  repairs,  adjusts  and  seals  all  measures  or  measuring  devices,  or  sub- 
leases or  turns  over  to  another  to  operate  on  a  salary,  commission  or  con- 
signed stock  basis. 

In  my  opinion,  all  of  the  persons  mentioned,  who  knowingly  engage  in 
the  practices  mentioned  in  your  letter  would  be  guilty  of  a  violation  of  the 
law,  irrespective  of  their  relation  to  the  business  being  operated,  or  the 
ownership  of  the  property. 

In  answer  to  your  last  question,  I  could  not  say  whether  the  operator  who 
owns  no  part  or  parcel  of  station  equipment  or  stock  would  be  considered 
an  agent  of  the  corporation.  It  would  depend  too  much  upon  the  exact 
nature  of  the  contract  for  me  to  give  an  opinion  without  seeing  it.  However, 
the  criminal  liability  of  the  company  not  concerned  in  the  actual  sale  or 
measurement  would  be  confined,  in  my  opinion,  to  a  knowledge  of  the 
imperfections  or  illegality  of  the  measuring  devices  they  are  representing 
and  not  to  the  operations,  unless  the  latter  were  carried  on  through  direct 
participation  of  the  company  or  an  agent,  with  its  knowledge. 


State  Fair;   Duty  of  Board  of  AGRicrLTiRE  to  Conduct 

26  May,  1932. 

In  reply  to  the  inquiry  submitted  by  you  and  the  Board  of  Agriculture 
today,  I  have  to  say  that  in  my  opinion,  under  Chapter  209,  Public  Laws  of 
1927,  as  amended  by  Chapter  360,  Public  Laws  of  1931,  it  is  the  duty  of  the 
Board  of  Agriculture  to  conduct  annually  a  State  Fair  on  the  State  Fair 
grounds  at  Raleigh. 


OPINIONS  TO  CORPORATION  COMMISSION 


10  Pek  Cent  Cut;    Chief  Clerk.  Corporation  Commission 

6   July,   1931. 

Your  letter  of  June  26  received.  The  Appropriation  Act,  Section  20,  Chap- 
ter 429,  Public  Laws  of  1931,  directs,  beginning  July  1,  1931,  a  cut  of  10  per 
cent  in  the  total  of  all  salaries,  wages,  fees  or  other  compensation  paid  to 
officers  and  employees  or  agents  of  spending  agencies  of  the  State  subject 
to  certain  exceptions.  The  intent  of  the  act  is  further  expressed  as  being 
that  the  total  of  such  expenditures  shall  be  reduced  in  the  aggregate  for 
each  spending  agency  at  least  10  per  cent. 

Adjustments  in  these  salaries  may  be  made  under  said  Section  20,  and 
Chapter  277,  Public  Laws  of  1931,  in  the  manner  as  therein  set  out.  Pending 
action  for  such  readjustments  under  these  provisions  of  the  law,  the  Director 
of  Personnel  has  directed  that  the  cut  in  such  salaries  be  applied  uniformly 
on  the  basis  of  10  per  cent  to  the  salaries  affected. 

I  am  of  opinion,  then,  that  for  the  present  the  salary  of  your  Chief  Clerk 
would  be  cut  10  per  cent  from  the  salary  which  he  was  receiving  for  the 
month    of   June,    1931. 


Unauthorized    Practice    of    Law;     Rate    Expicrts    Appearing    Before    the 
Corporation  Commission;   Chapter  157,  Px'blic  Laws  1931 

29  August,  1931 

I  will  undertake  to  answer  yours  of  this  date  relating  to  the  appearance 
before  the  Corporation  Commission  of  traffic  and  rate  experts,  who  are 
not  licensed  attorneys  at  law,  and  who  are  employed  and  paid  for  this 
service  by  various  associations  in  North  Carolina  and  elsewhere. 

I  understand  your  inquiry  to  be  (a)  whether  these  experts,  in  so  doing, 
violate  Chapter  157,  Public  Laws  of  1931,  (an  act  to  prohibit  the  unauthor- 
ized practice  of  law  in  North  Carolina),  and  (b)  whether  this  law  prohibits 
the  appearance  before  the  Corporation  Commission  of  those  regularly  em- 
ployed by  any  corporation  to  represent  said  corporation  before  the  Com- 
mission. 

Chapter  157,  Public  Laws   1931,   referred  to,  makes  it  unlawful: 

For  any  corporation  or  any  person  or  association  of  persons, 
except  members  of  the  Bar  of  the  State  of  North  Carolina,  admitted 
and  licensed  to  practice  as  attorneys  at  law,  to  appear  as  attorney 
or  counselloi'-at-law  in  any  action  or  proceeding  in  any  court  of  this 
State,  or  before  a  judicial  body,  or  the  North  Carolina  Industrial 
Commission;  to  maintain,  conduct  or  defend  the  same,  except  in  his 
own  behalf  as  party  thereto. 

Realizing  that  the  members  of  the  Corporation  Commission,  as  lawyers, 
may  not   agree  with  the  result   that  I   finally   reach,  I   have   thought   that 
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it  might  be  useful  to  you  to  discuss  the  statute  and  its  application  at  some 
length,  as  you  might  apply  it  differently.  When  is  a  person  appearing 
as  an  attorney  or  counsellor-at-law? 

No  one  can  stultify  the  law  and  immunize  himself  from  its  operation 
by  a  disclaimer — simply  by  saying  "I  do  not  claim  to  be  a  lawyer,"  or  "I 
am  not  appearing  professionally."  When  he  is  performing  the  duties  of 
an  attorney  at  law,  exercising  the  functions  which  are  commonly  under- 
stood to  be  essential  to  that  profession,  he  is  appearing  "as  an  attorney 
at  law."  Then  in  determining  this  question  it  may  be  necessary  to  inquire: 
What  is  an  attorney  at  law,  and  when  is  he  acting  as  such? 

None  of  the  definitions  given  in  the  authorities  are  entirely  satisfactory, 
but  I  think  they  are  sufficient  for  our  purpose. 

(Attorney)  is  an  ancient  English  word,  and  signifieth  one  that  is 
set  in  the  turne,  stead,  or  place  of  another:  and  of  these  some  be 
private  *  *  *  and  some  be  publike,  as  attorneys  at  law.   Coke  Litt.  51b. 

In  National  Savings  Bank  v.  Ward,  100  U.  S.,  195,  it  is  said : 

Persons  acting  professionally  in  legal  formalities,  negotiations 
or  proceedings  by  warrant  or  authority  of  their  clients,  may  be 
regarded  as  attorneys  at  law.  within  the  meaning  of  that  desig- 
nation as  used  in  this  country. 

The  practice  of  law  is  of  unknown  antiquity,  but  some  idea  of  the  duties 
and  functions  of  an  attorney  or  counsellor-at-law  may  be  gotten  from 
the  history  of  this  profession,  as  it  comes  to  us  through  the  laws  and 
courts  of  England,  from  which  our  own  definitions  are  derived.  In  England 
an  attorney  at  law  was,  according  to  Blackstone:  "One  who  is  put  in 
the  place,  stead  or  turn  of  another,  to  manage  his  matters  of  law."  They 
were  almost  always  solicitors  as  well.  What  is  said  about  the  distinction 
between  solicitors  and  barristers,  as  laid  down  by  one  authority  may  be 
useful  to  us  in  the  present  connection:  "The  main  employment  of  a 
barrister  is  that  of  an  advocate.  The  general  duties  of  a  solicitor  are",  as 
a  rule,  opposite  to  those  of  a  barrister.  The  solicitor  is  the  one  who  obtains 
the  client,  listens  to  his  complaints,  advises  him  as  to  his  remedy,  sees  the 
witnesses,  takes  down  the  evidence,  draws  the  briefs,  and  performs  the 
one  hundred  and  one  other  details  incident  to  an  action  at  law;  and  it 
is  only  when  these  are  completed  that  the  action  passes  from  his  hands 
to  the  barrister  for  argument  in  court."     19  Am.  Law  Rev.,  677,   695. 

There  is  now  no  practical  distinction  made  in  this  country,  either  in  the 
courts  of  the  United  States,  or  those  of  the  several  states,  between  solici- 
tors, barristers,  and  attorneys  at  law.  An  attorney  at  law  is  all  three  in 
one.  Referring  to  the  quotation  from  the  American  Law  Review,  we  now 
see  the  lawyer  of  whom  Chaucer  wrote,  (time  A.  D.  1386) : 

Nowher  so  bisy  a  man  there  nas 
And  yet  he  semed  bisier  than  he  was 

revealed  to  us  a  very  busy  man  indeed.  In  his  role  as  barrister,  in  which 
he  seems  to  be  at  the  peak  of  his  profession,  his  duties  are  not  so  varied 
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or  extended,  but  are  even  more  characteristic  and  classifying.  What  he 
does  as  barrister  throws  most  light  on  our  inquiry. 

In  the  sessions  of  the  higher  courts,  practice  and  procedure  have  fallen 
into  definite  ruts,  over  which  they  are  seldom  jolted.  The  principles  are 
cast  within  narrow  limits  of  rule  and  precedent.  When  a  court  is  proceed- 
ing with  the  trial,  the  draTnatis  personae  are  fixed  and  determined.  Not 
mentioning  such  unimportant  participants  as  a  clerk,  the  court  crier  and 
the  litigant  parties,  we  have  four  characters  only:  the  judge,  the  jury, 
the  witness  and  last,  but  not  least,  the  attorney  and  counsellor-at-law.  Now, 
if  any  person  should  arise  to  enlighten  or  advise  the  court,  or  contend 
with  the  jury,  we  would  be  bound  to  classify  his  performance  as  "an 
appearance  as  an  attorney  at  law,"  that  is,  unless  it  happened  to  be  one 
of  those  rare  instances  in  which  some  litigant  sought  fit  to  challenge  a 
well-known  adage,  by  appearing  for  himself. 

But  I  do  not  think  a  quasi  judicial  body  is  ordinarily  bound  by  such 
rigid  proceeding,  as  its  hearings  are  largely  investigations.  I  do  not  mean, 
of  course,  that  such  a  body  or  board  could  suspend  or  repeal  the  law  by 
any  permission  it  might  give,  or  latitude  it  might  allow,  but  I  can  readily 
understand  how  the  testimony  or  information  given  by  an  expert,  sworn 
or  unsworn,  might  take  on  a  character  quite  at  variance  with  the  recog- 
nized rules  and  evidence  in  the  court  of  law,  and  yet  not  properly  subject 
such  expert  to  a  charge  for  appearing  as  an  attorney  at  law. 

If  we  concede  that  the  Corporation  Commission  is  a  "judicial  body," 
within  the  meaning  of  the  statute,  such  expert  would  probably  violate  this 
law,  if  he  attempted  to  systematize,  analyze  or  arraign  the  facts  of  the 
evidence,  correlate  and  compare  them  with  each  other,  or  conditions  out- 
side the  record,  apply  them  to  the  law  or  the  practice  and  rules  of  courts 
or  other  similar  bodies;  in  short,  argue  the  case  for  the  purpose  of  per- 
suasion or  to  produce  conviction  in  the  minds  of  the  members  of  the  body, 
to  be  reflected  in  its  orders  or  judgment.  He  could  only  go  so  far — he  is 
not  supposed  to  "steal  the  show."  Still,  for  the  sake  of  argument,  con- 
ceding that  the  board  is  a  "judicial  body,"  he  could  not  become  an  advocate. 

But,  I  am  of  opinion  that,  under  the  decisions  of  the  courts,  the  Cor- 
poration Commission  cannot  qualify  as  a  "judicial  body,"  within  the  mean- 
ing of  the  statute,  even  when  acting  upon  a  matter  within  its  jurisdiction, 
requiring  the  exercise  of  discretion  and  leading  to  a  judicial  determination. 
I  think  the  courts  might  have  decided  differently,  but  they  did  not. 
In  State  v.  Railroad  Commission,  79  Fla.,  52&,  the  court  said: 

In  fixing  rates  to  be  charged  by  railroads,  common  carriers,  for 
transporting  persons  and  property,  the  -railroad  commissioners 
exercise  a  quasi  legislative  function,  sometimes  regarded  as  being 
administrative  but   not  judicial   in   its   nature. 

In  Hoyt  V.  Hughes  County,  32  S.  D.,  117,  it  is  said: 

The  term  "quasi  judicial"  is  generally  used  to  describe  acts  of 
public  boards  and  municipal  officers  as  the  result  of  investigation 
and  rational  judgment,  based  upon  evidentiary  facts,  in  a  matter 
within  the  discretionary  power  of  the  board  or  officers.     But  "quasi 
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judicial"  power  is  only  involving  judgment  and  discretion  and  whicli 
may  be  conferred  upon  an  executive  or  administrative  board  as  an 
incident  to  its  duties. 

In  Corporation  Commiss^ion  v.  R.  R..  170  N.  C.  560,  at  page  563,  Justice 
Brown,  speaking  for  the  court,  says: 

The  Commission  is  not  a  judicial  court  but  an  administrative 
agency  of  the  State,  possessing  certain  quasi  judicial  and  legislative 
powers. 

The  decision  in  Corporation  Commission  v.  R.  R.,  151  N.  C.  447,  sup- 
ports this  view. 

I  am  advertent  to  the  fact  tliat  the  term  used  in  the  opinion  referred  to 
is  "judicial  court,"  while  the  language  of  the  statute  is  "judicial  body," 
but  I  can  see  no  distinction  which  can  be  maintained  on  principle.  For 
that  reason,  I  am  of  opinion  that  the  above  quoted  section,  Chapter  157, 
prohibiting  certain  appearances  before  a  "judicial  body"  is  not  applicable. 
However,  I  do  not  mean  to  say  that,  under  certain  circumstances,  such  a 
rate  expert  might  not  violate  this  law,  even  before  such  a  body.  It  is 
comprehensive;  and  in  another  part  of  the  section  makes  it  unlawful  "for 
any  person  or  association  of  persons,  except  members  of  the  Bar,  for  a 
fee  or  any  consideration,  to  give  legal  advice  or  counsel,  perform  for  or 
furnish  to  another  legal  services,"  etc.  This  is  a  matter  which  can  be 
inquired  of  as  it  transpires.  It  is  as  impossible  to  determine  it  in  advance, 
as  it  is  for  a  botanist  to  classify  a  flower  he  has  never  seen. 

In  so  far  as  this  statute  is  concerned,  I  can  make  no  distinction  between 
a  person  who  is  employed  to  represent  a  corporation  in  a  special  instance 
and  one  who  is  regularly  employed  to  represent  it  in  all  such  cases. 


BtJssEs;    Franchise  or  License  Tax;    Towns 

20  November,  1931. 

Your  letter  of  November  19  received.  Subsection  (e)  of  section  209 
Chapter  427,  Public  Laws  of  1931   (the  Revenue  Act)    concludes  as  follows: 

Nor    shall    any    county,    city    or    town    impose    a    franchise    tax, 
license  tax  or  other  fee  upon  them. 

It  is  abundantly  clear  from  this  quoted  part  of  the  statute  that  a  town 
may  not  levy  a  franchise  or  license  tax  on  the  bus  carriers  referred  to  and 
described  in  that  section,  either  by  attempting  to  place  such  tax  on  the 
bus  station,  ticket  office,  or  otherwise. 


OPINIONS  TO  INSURANCE  COMMISSIONER 


FiKK  Limits;   Bfilding  Permits 

4  November,  1930. 

In  your  letter  of  November  3,  you  ask  us  to  interpret  certain  words 
used  in  sections  of  the  Consolidated  Statutes,  that  relate  to  the  regulation 
of  buildings  within  the  fire  limits  of  a  town,  which  comes  within  tEe  de- 
scription of  towns  to  which  the  statute  is  applicable  i.  e.  those  having 
over  1,000  inhabitants,  according  to  the  last  United  States  census.  (C.  S. 
Section  2776.) 

Section  2750  is  as  follows: 

Frame  Miildings  icithin  fire  limits.  Within  the  fire  limits  of 
cities  and  towns,  where  this  article  applies,  as  established  and 
defined,  no  frame  or  wooden  building  shall  be  hereafter  erected, 
altered,  repaired  or  moved,  except  upon  the  permit  of  the  build- 
ing  inspector,   approved    by   the    Insurance    Commissioner. 

Section  2802  contains  authority  to  establish  fire  limits.     It  is  as  follows: 

The  governing  body  may  establish  and  maintain  fire  limits  in 
the  city,  in  which  it  shall  be  unlawful  to  erect,  alter  and  repair 
wooden  buildings,  or  structures  or  additions  thereto;  it  may  also 
prohibit  the  removal  of  wooden  buildings  or  structures  of  any  kind 
into  such  limits,  or  from  one  place  to  another  within  the  limits, 
and  make  such  other  regulations  as  may  be  deemed  best  for  the 
prevention  and  extinguishment  of  fires. 

This  section  is  located  in  another  article  of  the  Consolidated  Statutes, 
Article  15,  and  was  enacted  after  the  previously  quoted  Section  2750. 

In  the  former  article,  too,  is  Section  2746,  which  requires,  in  mandatory 
terms,  fire  limits  to  be  established. 

It  is  noticeable  that  the  terms  used  in  Section  2802  are  permissive  on 
their  face.  As  to  this  feature  of  the  two  sections,  we  are  clear  that,  not- 
withstanding the  permissive  terms  of  2802,  the  mandatory  terms,  in  regard 
to  the  establishment  of  fire  limits,  contained  in  Section  2746,  control. 
The  fire  limits,  then,  must  be  established. 

Interpreting  the  other  provisions  of  Sections  2750  and  2802  together,  the 
established  way  of  interpreting  such  acts,  we  think  that  the  mandatory 
provisions  of  Section  2750  are  still  effective. 

Section  2750,  however,  lays  down  the  general  rule,  without  stating  how 
the  permit  of  the  building  inspector  is  to  be  obtained. 

Section  2802  then  steps  in  and  authorizes  the  governing  body  to  make 
rules  and  regulations  as  to  how  and  when,  and  under  what  conditions 
wooden  buildings  or  structures  of  any  kind  may  be  moved  into  such 
limits  or  from  one  place  to  another  within  such  limits  and,  also,  to  make 
such  regulations  as  it  may  deem  best  for  the  prevention  and  extinguish- 
ment of  fires. 
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We  think,  then,  that  Section  2802  was  enacted  to  provide  the  machinery 
through,  and  by  which,  Section  2750,  should  be  carried  into  effect. 

In  one  of  the  towns  in  the  State  of  North  Carolina,  which  has  iire  limits 
under  the  statute,  it  is  now  proposed  to  repair  an  open  wooden  platform, 
which  has  been  located,  and  is  now  located,  within  its  fire  limits.  The 
particular  town  has  not  adopted  a  rule  or  regulation  which  is  applicable 
to  any  other  structure  than  a  building.  In  fact,  the  regulation  adopted 
is  adopted  by  the  use  of  the  terms  contained  in  Section  2750  and  not  those 
contained  in  Section  2802. 

Upon  this,  you  inquire  whether  or  not  such  open  platform  is  a  building 
within  the  meaning  of  Section  2750  and  the  regulation  adopted  in  accord- 
ance therewith,  so  as  to  require  a  permit  of  the  building  inspector  of  the 
town  for  its  repair. 

The  English  language  has  its  imperfections,  so  sometimes  its  term^-, 
as  used  in  a  statute,  do  not  conform  strictly  to  the  definition  of  those 
terms,  as  contained  in  the  dictionary.  To  determine,  then,  the  meaning 
of  the  term  "building,"  as  used  in  Section  2750,  we  must  consider  the 
context  of  the  statute,  as  well  as  the  purpose  and  object  for  which^  tha 
statute  was  enacted.  The  context  of  this  particular  statute,  shows  that 
it  is  dealing  with  buildings  as  erections  for  commercial  or  domestic  pur- 
poses, such  as  stores,  warehouses,  offices,  dwellings,  etc.  The  purpose  and 
intent  of  the  act  was  to  protect  such  erections  or  buildings  from  the  dangers 
of  fire,  as  much  as  is  humanly  possible. 

We  should,  therefore,  be  inclined  to  hold  an  open  platform,  erected  in 
fire  limits,  which  is  so  large  as  to  constitute  it  a  distinct  menace  to  other 
buildings  within  the  fire  limits,  as  coming  within  the  definition  of  "build- 
ing," contained  in  Section  2750.  If,  however,  it  does  not  increase  the  fire 
hazard,  as  you  suggest  in  your  letter,  we  think  we  should  adopt  another 
definition  of  building,  as  meaning  only  a  permanent  structure,  for  the 
purposes  hereinbefore  set  out.  There  can  be  no  doubt  that,  under  Section 
2802,  the  governing  authorities  of  this  town  could  pass  regulations  or 
ordinances,  which  would  apply  to  wooden  platforms  of  any  kind  erected, 
repaired,  etc.,  within  the  fire  limits.  That  it  has  not  done  so,  in  the  instant 
case,  would  prevent  their  action  as  to  the  particular  platform,  unless  the 
platform,  itself,  constitutes,  in  fact,  a  fire  hazard. 

There  are  two  or  three  shades  of  meaning  to  the  word  "structure."  It 
may  mean  a  building  much  more  imposing  in  its  character  than  an  ordi- 
nary building;  it  may  mean  an  erection  of  any  kind,  whether  enclosed 
or  not,  or  whether  used  temporarily  or  not.  It  is  quite  probable  that  it 
was  used  by  the  General  Assembly,  in  Section  2802,  as  extending  the 
authority  of  the  town  to  prohibit  erections  of  the  latter  class — that  is. 
they  are  too  insignificant  to  come  within  the  strict  meaning  of  the  term 
building. 

In  conclusion,  then,  we  think  this  platform  must  be  of  such  chai-acter 
as  to  constitute  it,  within  any  reasonable  interpretation,  a  fire  hazard,  to 
enable  the  town  to  require  a  permit  before  it  should  be  repaired. 


160  biexixial  report  of  the  attorney  general  [vol. 

Buildings — Permits 

28   July,  1931. 
You  inquire  whetlier  it  is  necessary  to  have  a  permit  to  repair  a  build- 
ing by  putting  a  new  roof  on  it. 

C.  S.    2748    requires   permit    from    a   building   inspector   for    the    erection 
of  a  building.     In  detail,  the  section  sets  out  the  nature  of  this  permit  and' 
requirements  for  compliance  with  it. 
A  portion  of  C.  S.  2749  is  as  follows: 

All  rules,  regulations  and  requirements  contained  in  the  build- 
ing law,  or  set  out  in  this  article  in  regard  to  the  erection  of  build- 
ings, or  any  part  thereof,  shall  apply  also  where  any  building  or 
walls,  or  any  part  thereof,  is  proposed  to  be  raised,  altered,  repaired, 
or  added  to,  in  order  that  the  objects  of  the  law  may  be  accomplished 
and  deficiencies  and  menaces  to  the  safety  of  the  city  or  town  may 
not  be  made  or  perpetuated. 

A  portion  of  C.  S.  2773  is  this: 

No  building  now  or  hereafter  built  shall  be  altered,  repaired  or 
moved,  until  it  has  been  examined  and  approved  by  the  inspector 
as  being  in  a  good  and  safe  condition  to  be  altered  as  proposed, 
and  the  alteration,  repair  or  change  so  made  shall  conform  to  the 
provisions  of  the  law. 

In  State  v.  Ewhmik.  154  N.  C,  495,  the  Court  quotes  the  above  from 
C.  S.  3310  as  authority  for  the  issuance  of  a  permit  to  the  owner  for 
the  purpose  of  making  repairs  to  a  building.  Therefore,  I  conclude  that 
it  is  necessary  for  one  to  have  permit  to  alter  or  repair  a  building,  and 
certainly,  putting  a  new  roof  on  it  would  come  within  these  terms. 


Fire  Insxjbance — Mutual 

31  December,  1931. 

Inquiry  reaches  this  office  from  you  and  others  as  to  proper  construction 
of  C.  S.  6360.  Certain  mutual  fire  insurance  companies  operate  in  not  more 
than  two  adjacent  counties.  Are  they  required  to  put  up  $5,000  in  bonds 
for  the  protection  of  their  obligations? 

We  go  back  to  the  original  act  from  which  C.  S.  6360  was  taken.  That 
section  was  rewritten  by  Chapter  119,  Public  Laws  of  1931.  The'  main 
body  of  the  section  requires  deposit  by  certain  insurance  companies,  associ- 
ations, orders  or  societies  of  $5,000  in  bonds  for  the  protection  of  their 
obligations.  The  first  proviso  is  to  the  effect  that  "this  shall  not  apply 
to  companies,  associations  and  orders  doing  business  in  not  more  than 
two  adjacent  counties."  A  subsequent  proviso  permits  certain  ones  of  such 
companies,  associations,  orders  or  societies  required  to  make  such  deposit, 
to  do  so  in  semi-annual  installments  of  $500  each.  I  have  reached  the 
conclusion  that  the  proviso  quoted  above  takes  out  of  the  requirement 
of  the  section  those  companies,  associations  or  orders  doing  business  in 
not  more  than  two  adjacent  counties  and  that,  therefore,  those  so  described 
in  that  proviso  are  not  required  to  put  up  a  deposit  of  bonds  for  the 
protection  of  their  obligations. 


OPINIONS  TO  COMMISSIONER  OF  REVENUE  AND 
STATE  TAX  COMMISSION 


State  Engineer  Employee;   Taxable  Uxuer  Sec.  109  Reaenle  Act 

7  July,  1930. 

It  seems  to  us  that  the  test  to  be  applied  in  determining  whether  or  not 
a  State  engineer  employee  is  taxable  under  Section  109  of  the  Revenue 
Act,  is  this: 

Is  he  exercising,  in  his  employment  by  the  State,  the  profession  whose 
exercise  is  taxed  in  Section  109.  In  other  words,  would  he  have  been 
employed  by  the  State  to  do  the  particular  work,  if  he  were  not  a  qualified 
engineer? 

If  Mr.  SteAvart  does  not  come  within  this  rule,  we  think  he  would  be 
not  liable  to  the  tax.     If  he  does,  he  is  liable. 

We  return  herewith  Mr.   Stewart's  letter. 


IxcoME  Derived  From  Joint  Stock  Land  Bank  Bonds  Exempt  From  Taxation 

8  August,  1930. 

We  have  examined  the  papers  enclosed  in  yours  of  August  8  and  have 
come  to  the  conclusion  that  the  contention  of  the  Commercial  and  Savings 
Bank  of  Lexington,  North  Carolina,  that  its  income  derived  from  Joint 
Stock  Land  Bank  Bonds  is  exempt  from  taxation,  is  clearly  correct. 

U.  S.  C.  A.,  Title  12,  Section  931  declares  this  exemption  in  express  terms 
as  follows: 

First  mortgages  executed  to  Federal  Land  Banks,  or  to  Joint 
Stock  Land  Banks  and  farm  loan  bonds,  issued  under  the  provisions 
of  this  chapter,  shall  be  deemed  held  to  be  instrumentalities  of  the 
goArernment  of  the  United  States,  and  as  such  they  and  the  income 
derived  therefrom  shall  be  exempt  from  the  Federal,  State,  municipal 
and  local  taxation. 

It  is,  of  course,  otherwise  as  to  the  income  from  dividends  of  the  Ameri- 
can Tobacco  Company  and  the  Virginia-Carolina  Chemical  Company. 


Income   Tax — Domestic   Corporation 

20  September,  1930. 

The  Foreinan-Derrickson  Veneer  Company,  Incorporated,  is  a  domestic 
corporation.  The  Fi'ed  P.  Ames  Company,  accountants,  claim  that  Subsec- 
tion 10  of  Section  323  of  the  Revenue  Act  of  1929  is  unconstitutional  in  its 
application  to  this  particular  company.  Stated  shortly,  their  contention  is 
this:  The  company,  coming  within  the  express  provisions  of  Subsection  10, 
Avould  be  paying  an  income  tax  of  4%  per  cent  to  the  State  of  North  Caro- 
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lina  upon  the  whole  of  its  net  income,  whereas,  that  portion  of  its  business, 
located  in  Virginia,  upon  which  it  pays  income,  has  to  pay  only  3  per  cent. 
The  deduction  allowed  then,  in  Section  10,  leaves  still  a  tax  of  1%  per  cent 
upon  income  earned  in  Virginia. 

This  is  true,  but  the  company  being  a  domestic  corporation,  the  act  itself 
would  be  in  no  sense  unconstitutional.  So  far  as  a  resident  corporation  or 
resident  individual  is  concerned,  the  State  may  tax  the  whole  of  its  income, 
without  determining  from  what  source  it  is  derived. 

Section  316  declares  the  words  "net  income"  to  mean  the  gross  income  of 
a  taxpayer,  less  the  deductions  allowed  by  this  act.  One  of  the  deductions 
allowed,  as  found  in  Subsection  10,  is  the  income  tax  which  he  pays  upon 
the  company's  business  in  Virginia.  This  is,  of  course,  for  tlie  benefit 
of  the  taxpayer  and  permits  him  to  claim  this  deduction  to  avoid  what  might 
be  called  double  taxation.  The  resident — both  the  individual  and  the  cor- 
poration— pays  taxes  upon  his  net  income,  as  defined  in  the  act.  Certainly, 
it  seems  clear  that  this  corporation  cannot  successfully  set  up  a  claim  that 
the  income  tax  law  of  1929  is  unconstitutional,  because  it  does  not  deduct 
the  tax  upon  income  earned  in  Virginia  at  the  rate — not  of  the  State  of 
Virginia,  but  of  that  of  North  Carolina. 

Messrs.  Ames  &  Company,  in  reality,  are  attempting  to  apply  to  a  domes- 
tic corporation  the  rule  for  determining  the  net  income  which  applies 
strictly  to  non-resident  corporations  and,  in  this,  they  are  wrong. 


Lien  Upon  Real  Estate;    Gasoline  Tax 

7  October,  1930. 

We  think  that  section  12  of  the  Gasoline  Tax  Law,  Chapter  93,  Public 
Laws  1927,  furnishes  an  exclusive  remedy  for  the  collection  of  gasoline  tax 
in  arrears.  The  Legislature  there  was  dealing  specifically  and  particularly 
with  the  recovery  of  these  taxes.  The  very  fact  that  it  declares  in  the  last 
clause  of  the  section: 

"All  remedies  now  or  which  may  hereafter  be  given  by  the  laws  of  the 
State  of  North  Carolina  for  the  collection  of  taxes,  are  expressly  given  herein 
for  the  collection  of  the  judgment  recovered  by  the  State  Treasurer  under 
this  section,"  postpones  any  enforcement  of  the  lien  of  taxes  by  levy  upon 
property  of  the  taxpayer  until  final  judgment  is  obtained  in  a  suit  by  the 
State  Treasurer. 

This  rule,  we  think,  does  not  affect  the  lien  given  upon  the  real  estate 
of  the  taxpayer  for  taxes  themselves,  under  Chapter  306  of  the  Public 
Laws    1929. 


World  War  Veteran;    Insurance  Policy;    Distribution;    Inheritance   Tax 

21  November,  1930. 

E.  H.  F.,  a  World  War  veteran,  had  a  $10,000  policy  of  War  Risk  Insur- 
ance at  the  time  he  was  killed  in  action,  October  8,  191S.     His  mother,  Han- 
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iiah  F.  F.,  was  beneficiary,  under  this  policy.  Hannah  F.  F.  died  intestate 
October  29,  1929,  her  husband,  Philip  B.  F.,  surviving  her,  and  one  son  and 
one  daughter.  In  January,  1930,  Lillian  R.  F.  qualified  as  administratrix 
of  the  estate  of  E.  H.  F.,  the  deceased  veteran,  and  as  such,  collected  from 
the  United  States  Veterans  Bureau  the  sum  of  $5,306. 

How  is  this  amount  to  be  distributed,  and  what  is  the  inheritance  tax 
upon  it? 

At  the  time  of  E.  H.  F.'s  death,  October  8,  1918,  the  $10,000  passed  to 
his  father  and  mother,  Philip  B.  F.,  and  Hannah  F.  F.,  in  equal  portions. 
Under  the  Act  of  Congress,  the  total  $10,000  was  payable  to  the  mother, 
as  beneficiary,  by  instalments  of  $57.50  per  month,  for  such  period  of  time 
as  would  exhaust  the  $10,000.  These  payments  of  $57.50  were  made  to  the 
mother,  then,  until  her  death,  October  29,  1929.  This  left  a  balance  of 
$5,306,  Avhich  was  the  present  value  of  the  monthly  instalments  thereafter 
payable.  The  father,  Philip  B.  F.,  took  one-half  of  this  amount,  as  dis- 
tributee of  his  deceased  son,  E.  H.  F.  The  other  one-half  of  this  sum  went 
to  the  deceased  mother,  as  distributee  of  her  veteran  son.  At  the  death  of 
the  mother,  the  father  took  one-third  of  the  mother's  interest  and  the  brother 
and  sister  each  one-third  of  the  same. 

Stating  the  figures,  the  father's  interest  is  $3,537  1/3,  the  brother's  interest 
is  $884  1/3  and  the  sister's  interest  $884  1/3.  This  seems  to  be  the  effect  of 
Trust  Company  vs.  Brinkley,  196  N.  C.-40. 
In  Re  Estate  of  Pruden,  199  N.  C.-256.  • 

Grady  vs.  Holl,  199  N.  C.-666. 

The  inheritance  tax  can  be  easily  calculated   upon  these  figures. 


Chain   Store  Tax 

9  December,  1930 

The  Carolina  Gas  &  Electric  Company  is  a  public  service  corporation, 
furnishing  gas  and  electricity  in  the  towns  of  Kinston,  Greenville,  "Wash- 
ington, New  Bern,  Goldsboro  and  Fayetteville.  In  connection  with  this 
business,  it  maintains  a  store  and  office  in  each  of  these  towns,  from  which 
sales  of  electric  appliances,  gas  fixtures,  stoves  and  the  accessories  to  the 
stoves  are  made.     These  sales  are  all  made  by  retail. 

Section  162  of  the  Revenue  Act  of  1929,  Chapter  345,  taxes  the  occupation 
of  operating  branch  or  chain  stores  in  North  Carolina  in  the  following 
words: 

Every  person,  firm  or  corporation  engaged  in  the  business  of 
operating  or  maintaining  in  this  State,  under  the  same  general 
management,  supervision,  or  ownership,  two  or  more  stores  or  mer- 
cantile establishments  where  goods,  wares,  and/or  merchandise  is 
sold  or  offered  for  sale  at  retail  shall  be  deemed  a  branch  or  chain 
store  operator,  shall  apply  for  and  obtain  from  the  Commissioner  of 
Revenue  a  State  license  for  the  privilege  of  engaging  in  such  busi- 
ness of  a  branch  or  chain  store  operator,  and  shall  pay  for  such 
license  fifty  dollars  ($50.00)  on  each  and  every  such  store  operated 
in  this  State  in  excess  of  one. 
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The  Carolina  Gas  &  Electric  Company,  then,  operates  under  the  same 
general  management,  supervision  or  ownership,  two  or  more  stores  or  mer- 
cantile establishments,  where  goods,  wares  and  merchandise  are  sord  or 
held  for  sale  at  retail.  It  cannot  be  contended  that  these  gas  stoves  and 
fixtures,  electric  stoves  and  fixtures  and  electrical  appliances  and  gas  ap- 
pliances are  not  goods,  wares  and  merchandise,  for  such  dealing  with  them, 
i.e.,  at  retail  and  from  a  store  or  place  in  which  they  are  kept  in  quantities, 
makes  them  so. 

It  is  contended  that  these  sales  are  merely  incidental  to  the  business 
of  furnishing  gas  to  consumers.  This  retail  business,  however,  is,  in  no 
sense,  incident  to  this  public  service.  It  is  not  serving  the  public  in  the 
sale  of  these  wares,  but  is  conducting  a  business  that  is  as  distinctly  private 
as  that  of  any  other  merchant  in  the  towns  concerned.  Nor  does  the  fact 
that  it  pays  a  franchise  tax  for  the  privilege  of  conducting  a  public  service 
corporation  in  any  way  affect  this  conclusion.  The  tax  there  is  for  the  privi- 
lege of  operating  a  public  service  utility.  It  is  not,  in  any  sense,  an  occu- 
pation tax  upon  the  private  business  which  it  conducts  in  connection  with  its 
public  service,  but  which  constitutes  no  part  of  that  public  service  in  such 
way  that  the  prices  charged  by  it  for  these  goods  could  be  regulated  by  the 
State. 


Chain  Store  Tax — Warehouses 

23  April,  1931. 

You  state  that  there  are  certain  chain  store  operators  in  North  Carolina, 
who  maintain  a  warehouse  at  a  central  point  from  which  they  supply  to 
their  numerous  retail  stores  cereal  or  carbonated  beverages,  manufactured 
or  bottled  outside  of  the  State.  You  request  of  this  office  an  opinion  as  to 
whether  such  chain  store  operators  come  within  the  provision  of  Subsection 

(c)  or  of  Subsection   (d)   of  Section  134  of  the  Revenue  Act  of  1929. 
Subsection   (c)   taxes  the  business  of  supplying  to  retail  stores  cereal  or 

carbonated  beverages  manufactured  or  bottled  within  the  State.     Subsection 

(d)  taxes   the   same   privilege,   where    the   beverages    are   manufactured   or 
bottled  outside  of  the  State. 

Under  a  cognate  Section  of  the  Revenue  Act  of  1927,  Section  134,  it  may 
well  be  held  that  the  privilege  of  doing  this  business  was  not  taxed.  The 
only  term  used  in  Subsection  (b)  of  that  Section,  which  by  a  liberal  con- 
struction might  be  held  to  apply  to  this  business,  was  the  term  "distribut- 
ing." This  very  serious  doubt  upon  the  act  of  1927  caused  the  General 
Assembly  of  1929  to  change  the  law  so  as  to  read  (Subsection  (d),  "Every 
distributing  warehouse  selling  or  supplying  to  retail  stores  cereal  or  car- 
bonated beverages,  manufactured  or  bottled  outside  of  the  State  shall  pay 
the  annual  license  tax  for  the  privilege  of  doing  business  in  the  State  pro- 
vided  in   Subsection    (b)    of  this   Section." 

Where,  therefore,  the  beverages  thus  described,  held  in  a  distributing 
warehouse,  are  supplied  to  retail  stores,  whether  belonging  to  the  same 
firm  as  conducts  the  distributing  warehouse  or  not,  the  words  of  the  act 
as  written  in  1929   unquestionably  cover  the  particular  business  for  which 
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the  privilege  tax  is  imposed.  There  could  be  no  explanation  of  the  change 
in  the  statute,  particularly  that  which  adds  the  word  "supplying"  to  it, 
without  putting  upon  it  the  interpretation  that  the  General  Assembly  in- 
tended to  tax  this  particular  privilege.  The  term  "supplying"  in  the  later 
act  could  not  be  controlled  by  its  context  so  as  to  limit  the  supply  to  retail 
stores  belonging  to  others  than  the  owner  of  the  distributing  warehouse. 

We  think,  therefore,  that  the  act  of  1929  intended  to,  and  does,  tax  the 
particular  business  described  hereinbefore.  It  may  be  said,  however,  that 
Section  144  of  the  Revenue  Act  of  1929  taxes,  also,  the  retail  sale  of  these 
bottled  carbonated  drinks  and,  consequently,  to  tax  the  same  firm  by  reason 
of  its  distribution  of  carbonated  drinks  from  a  distributing  warehouse, 
under  Section  134,  would  be  double  taxation,  and  the  construction  herein 
set  out  would  not  be  admissible.    To  this,  however,  there  are  two  answers: 

1st.  The  wholesale  supplying  of  carbonated  drinks  is  a  wholly 
separate  and   distinct  business  from  the  retail   selling; 

2nd.  The  tax  imposed  upon  retail  dealers  of  carbonated  drinks  in 
Section  144  is  nominal — only  $5.00  per  year,  but  counties  cannot 
tax  this  privilege  and  cities  and  towns  can  levy  only  one-half  of 
the  tax  levied  by  the  State. 

It  is  true  that  this  tax  of  $5.00  is  to  be  paid  at  each  retail  store  where 
such  bottled  drinks  are   sold. 

See,  Bottling   Co.   v.  Doughton,   196   N.   C.-791. 

Yet  if  this  tax  for  supplying  by  wholesale  is  not  levied  upon  a  distributing 
warehouse  located  in  the  State,  there  would  be  undue  discrimination  against 
distributing  warehouses  which  sell  to  retail  stores  such  bottled  drinks, 
when  those  retail  stores  are  not  owned  by  wholesale  distributors.  They 
would  have  to  pay  the  tax  provided  in  Subsection  (b)  of  Section  134, 
while  the  chain  store  distributors  would  not  have  to  pay  it. 

No  reason  occurs  to  us  why  the  act  of  1929,  thus  interpreted,  should  be 
held  to  be  unconstitutional. 


Taxation — Contractors 

21   May,   1931. 

You  ask  an  opinion  from  this  office  upon  the  following  statement: 
It  seems  that  the  city  of  High  Point  has  recently  erected  a  new  High 
School  building.  The  contract  for  the  erection  of  the  structure  was  awarded 
to  a  regular  general  contractor.  As  a  separate  and  distinct  project,  however, 
bids  were  called  for  by  school  authorities  for  the  plumbing,  lighting  and 
heating  installation.  It  seems,  also,  that  the  Bryant  Electrical  Company  of 
High  Point  made  a  bid  to  install  the  electrical  wiring  and  furnish  the  ma- 
terial therefor  in  the  building.  The  amount  of  this  bid  exceeded  $10,000. 
The  Industrial  Electric  &  Machine  Company  of  High  Point,  also  bid  upon 
the  electrical  wiring  of  the  High  School,  the  amount  of  its  bid  being  in 
excess  of  $10,000.  The  Beeson  Hardware  Company  and  Superior  Heating 
&  Plumbing  Company  also  bid  to  furnish  and  install  in  the  city  school, 
upon  request,  plumbing  and  heating,  and  the  bid  in  this  case  exceeded 
$10,000. 
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Section  155  of  the  Revenue  Act  of  1929  imposes  an  annual  license  tax, 
graduated  according  to  the  number  of  persons  employed,  upon  plumbers, 
steam  and  gas  fitters,  and  installers  of  electrical  equipment.  This  annual 
license  tax  runs  from  $20.00  to  $100.00. 

Section  122  of  the  Revenue  Act  imposes,  in  Subsection  (a),  a  project  tax 
upon  contractors  bidding  to  do  certain  work,  where  the  cost  of  the  work 
exceeds  $10,000.  For  each  such  project,  the  contractor  is  to  pay  a  license 
tax  of  $100.00,  whether  the  work  will  be  completed  within  less  than  one 
year,  one  year,  or  more  than  one  year. 

The  contention  of  your  department  is  that  the  companies,  hereinbefore 
referred  to,  who  made  bids,  as  hereinbefore  said,  for  the  electrical  equipment 
and  plumbing  and  heating  of  the  High  Point  High  School,  are  subject,  in 
addition  to  the  electrician  and  plumbing  license  tax,  paid  by  them,  to  the 
contractor's  project  tax  of  Section  122.  You  inquire  whether  this  construc- 
tion of  the  act  by  your  office  is  correct. 

We  think  not.  It  is  entirely  reasonable,  in  the  first  place,  to  construe 
Section  122  of  the  Revenue  Act  of  1929  with  the  definition  of  "contractor" 
contained  in  Section  1  of  Chapter  318  of  the  Public  Laws  1925: 

A  general  contractor  is  defined  to  be  one  who,  for  a  fixed  price 
or  fee,  undertakes  to  construct  buildings,  highways  or  other  struc- 
tures in  accordance  with  plans  and  specifications  prepared  by  a 
licensed  architect  or  registered  engineer,  where  the  cost  of  the  com- 
pleted  structure   is   in   excess  of   $10,000. 

The  Section  imposing  an  annual  license  tax  on  construction  companies 
first  appeared  in  the  Revenue  Act  of  1925  as  Section  45a.  In  describing  the 
contractors  upon  whom  the  license  is  imposed,  the  Revenue  Act  of  1925,  in 
practical  effect,  adopts  the  definition  of  above  quoted  Section  from  Chapter 
318.  It  is  evident,  therefore,  that  the  authors  of  this  Section  in  the  Revenue 
Act  had  before  them  the  definition  of  a  general  contractor  contained  in  the 
general  contractor's  act  and  hereinbefore  quoted. 

In  1927,  the  Section  in  the  Revenue  Act  was  re-written  and  broadened  so 
as  to  cover  projects  which  the  previous  Section  of  the  Revenue  Act  of  1925 
did  not  cover.  The  first  clause  in  the  Act  of  1927  is  identical  with  Sub- 
section (a)   of  Section  122  of  the  Revenue  Act  of  1929,  which  is  as  follows: 

Every  person,  firm,  or  corporation  who,  for  a  fixed  price,  commis- 
sion, fee,  or  wage,  offers  or  bids  to  construct  any  building,  highway, 
street,  sidewalk,  bridge,  culvert,  sewer  or  water  system,  drainage 
or  dredging  system,  electric  or  steam  railway,  reservoir  or  dam, 
hydraulic  or  power  plant,  transmission  line,  tower,  dock,  wharf, 
excavation,  grading  or  other  improvement  or  structure,  or  any  part 
thereof,  the  cost  of  which  exceeds  the  sum  of  ten  thousand  dollars 
$10,000),  shall  apply  for  and  obtain  from  the  Commissioner  of 
Revenue  an  annual  State-wide  license  and  shall  pay  for  such  license 
a  tax  of  one  hundred  dollars  ($100.00)  at  the  time  of  or  prior  to 
offering  or  submitting  any  bid  on  any  of  the  above  enumerated 
projects. 

It  is  claimed  that  the  words  "or  other  improvement  or  structure  or  any 
part  thereof/'  include  the  installaition  of  electric  light  and  plumbing 
system  in  a  structure  being  erected  or  already  erected.    We  think,  however. 
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that  these  words  are  to  be  interpreted  in  connection  with  the  context. 
In  other  words,  they  mean  other  improvement  or  structure  of  a  similar 
character  to  those  therein  above  set  out.  By  no  reasonable  interpretation 
could  any  of  the  designated  objects  of  contract  be  extended  to  the  installation 
of  an  electric  or  plumbing  system  in  a  building  or  structure. 

It  is  clear,  also,  that  Section  155  deals  specifically  with  the  particular 
business  of  installing  an  electric  equipment  or  a  plumbing  system  at  any 
place.  The  license  there  provided  covers  the  whole  of  this  business.  No 
one  could  do  the  business  described  therein,  without  having  the  power  to 
contract.  The  license  tax  provided  therein  is  not  graduated  according  to 
the  amount  of  the  contract,  but  according  to  the  number  of  employees.  So, 
therefore,  that  a  person  doing  this  work,  for  which  he  has  license,  must, 
when  he  exceeds  $10,000  contract,  take  out  an  additional  license  as  con- 
tractor, would  write  into  the  Section  a  qualification  not  made  by  the 
Legislature  itself. 

It  is  entirely  clear,  also,  that  to  take  a  contract  exceeding  the  sum  of 
$10,000  would  not  be  a  separate  employment  from  that  in  which  the  contract 
price  was  $9,000.  It  is  identically  the  same  employment,  under  identically 
the  same  license.  Consequently,  Section  183  would  not  add  any  force  to  the 
view  that  all  these  electrical  and  plumbing  contractors,  when  the  amount 
exceeds  the  sum  of  $10,000,  must  take  out  a  contractor's  license,  in  addition 
to  their  license  to  do  a  particular  business,  under  Section  155.  That  Sec- 
tion simply  requires  that  a  person  who  has  paid  a  specific  license  tax  must 
pay,  also,  another  license  tax  for  each  separate  business,  trade,  employment 
or  profession,  when  a  distinct  license  tax  is  imposed  upon  the  separate 
business,  etc. 

As  we  have  just  shown,  we  think  the  electrician  or  plumber,  in  the  instant 
case,  does  not  enter  into  a  separate  business  or  employment,  because  the 
contract  he  enters  into  with  another  exceeds  $10,000. 

We  therefore  advise  that,  in  the  particular  instances  hereinbefore  set 
out,  the  parties  are  not  liable  for  this  double  taxation. 


Gasoline  Tax 

13   June,  1931. 

In  your  letter  of  June  11  you  state  that  Subsection  15  of  Section  24 — 
Senate  Bill  338  (the  State  road  law)  enacted  at  the  recent  session  of  the 
General  Assembly — provides  refund  of  gasoline  tax,  among  other  purposes, 
for  "manufacturing  processes  in  which  such  motor  fuel  is  used  as  an 
ingredient,  solvent  or  vehicle  in  the  process,  on  which  motor  fuel  the  tax 
or  taxes  imposed  by  this  act  shall  have  been  paid."  Upon  this  you  request 
an  opinion  from  this  office  as  to  whether  or  not  you  have  authority  to  refund 
gasoline  tax  on  gasoline  used  by  persons  or  companies  engaged  in  the  busi- 
ness of  cleaning  raiment  of  various  kinds. 

We  think  not.  The  Legislature  evidently  intended  the  words  "manu- 
facturing processes"  to  be  taken  in  their  ordinary  signification.  A  manufac- 
turing process  is  one  in  which  and  by  which  articles  are  produced  for  use 
from   raw   or   unprepared   materials  by  giving  these   materials   new   forms. 
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qualities,  properties,  or  combinations,  whether  by  manual  labor  or  machinery. 
The  process  of  cleaning  clothes  is  certainly  not  a  manufacturing  process 
within  this  definition. 


Application  of  Section  157,  Revenue  Act  of  1931,  Effective  May  31,  1931 

26   June,    1931. 
A  Process  Tax  of  $2.00  is  imposed  in  the  following: 

1.  Indictments  or  criminal  proceedings  finally  disposed  of  in  the  Superior 
Court.  The  tax  is  not  collectible  in  any  criminal  cases  in  courts  below 
the  Superior  Court. 

2.  Civil  action  in  any  court  of  record,  to  be  collected  at  the  time  sum- 
mons is  issued  or  appeal  docketed.  Only  one  tax  can  be  collected  in  any 
one  civil  action. 

3.  On  all  appeals  in  civil  actions  from  a  justice  of  the  peace  to  the 
Superior  Court,  the  tax  to  be  collected  when  the  appeal  is  docketed. 

4.  In  criminal  actions  the  tax  is  to  be  included  as  a  part  of  the  costs 
against  EACH  PARTY  CONVICTED  or  adjudged  to  pay  the  costs,  and 
the  tax  of  $2.00  collected  from  EACH  DEFENDANT  so  convicted  or  ad- 
judged to  pay  the  costs,  when  the  case  is  disposed  of. 

5.  In  civil  actions  the  plaintiff  or  appellant  must  pay  the  tax  when  the 
summons  is  issued  or  the  appeal  docketed.  The  tax  may  be  recovered  as 
other  costs. 

Exceptions : 

1.  The  tax  is  not  due  in  any  case  where  the  county  is  required  to  pay 
the  costs. 

2.  The  tax  is  not  required  to  be  paid  by  the  State  or  any  of  its  depart- 
ments, institutions  or  agencies. 

3.  No  county,  city  or  town  or  other  municipal  corpoi'ation  shall  be  re- 
quired to  pay  the  tax  upon  institution  of  any  action. 

4.  The  tax  is  not  required  in  the  court  of  a  justice  of  the  peace,  but  is 
imposed  upon  the  docketing  of  an  appeal  from  a  justice  of  the  peace  to 
the  Superior  Court  in  a  civil  action. 

5.  The  tax  shall  not  be  demanded  of  any  plaintiff  or  appellant  who  has 
been  authorized  to  appeal  in  forma  pauperis. 

6.  The  tax  shall  not  be  collected  in  any  action  to  foreclose  s.  certificate 
of  sale. 

Duty  of  Clerks: 

1.  To  collect  the  tax. 

2.  To  make  reports  quarterly,  on  the  FIRST  MONDAYS  OF  APRIL, 
JULY,  OCTOBER  and  JANUARY,  of  the  tax  collected,  or  which  should  have 
been  collected,  in  the  preceding  three  months,  and  remit  the  net  proceeds 
to  the  Commissioner  of  Revenue. 

3.  Include  the  tax  in  the  bill  of  costs  when  the  costs  are  recoverable 
against  a  defendant,  and  collect  with  bill  of  costs. 
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Compensation  of  Clerks  of  Superior  Courts: 

1.  Five  per  cent  of  all  amounts  collected  at  institution  of  suit,  docketing 
of  appeal  or  final  disposition  of  criminal  action. 

2.  Where  process  tax  is  recharged  against  a  defendant  from  whom  bill 
of  costs  is  collected,  add  and  collect  five  per  cent  for  his  own  use,  whether 
on  salary  or  not. 


Taxation — Voluntary   Payment 

29  June,  1931. 

You  submit  to  me  letter  of  June  26i  from  Messrs.  J.  Elmer  Long  and 
Frederick  O.  Bowman,  attorneys  of  North  Carolina  Bottlers'  Association, 
relating  to  tax  Imposed  upon  bottlers  by  Section  134  of  the  Revenue  Act 
of  1931. 

By  this  section  certain  taxes  were  imposed  upon  manufacturers,  producers 
bottlers  and  distributors  of  soft  drinks.  Through  an  error  in  enrolling  the 
act,  as  ratified,  it  imposes  taxes  at  one-half  the  rates  as  intended  and  agreed 
upon  as  the  bill  actually  passed  the  Senate  and  House  of  Representatives. 
Following  the  discovery  of  this  error,  the  attorneys  and  officials  of  the 
Bottlers'  Association  had  a  conference  with  you  and  expressed  the  willing- 
ness of  the  members  of  the  Association  to  pay  the  State  in  accordance  with 
the  legislative  intent  so  understood  and  recognized  by  them. 

This  letter  of  June  26  from  Messrs.  Long  and  Bowman  summarizes  the 
attitude  and  suggestions  of  the  North  Carolina  Botflers'  Association  as 
follows: 

First:  That  the  North  Carolina  Bottlers'  Association  does  not 
desire  to  profit  by  the  error  found  in  the  1931  Revenue  Act. 

Second:  That  said  association  desires  to  carry  out  in  good  faith 
and  as  far  as  it  can  the  agreement  made  with  the  Joint  Finance 
Committees  of  the  House  and  Senate  to  the  effect  that  the  1929 
schedule  shall  be  doubled  and  shall  be  the  tax  under  the  1931  Reve- 
nue Act. 

Third:  That,  if  a  legal  way  can  be  devised  whereby  you  can 
prepare  tax  statements,  showing  the  tax  due  by  the  bottlers  as 
agreed  upon,  to  wit:  double  the  amount  of  the  1929  schedule,  and 
will  authorize  the  tax  collectors  of  the  State  to  collect  said  tax, 
the  North  Carolina  Bottlers'  Association  will  urge  every  bottler  in 
North  Carolina  to  pay  the  tax  as  contemplated  and  agreed  to. 

Fourth:  That  the  association,  through  its  secretary  and  at- 
torneys, will  take  this  matter  up  with  every  individual  bottling 
concern  in  the  State  and  will  urge  the  payment  of  the  tax  in  accord- 
ance with  the  above  stipulation. 

You,  as  Commissioner  of  Revenue,  have  authority  to  collect  only  the 
taxes  as  imposed  by  law.  You  have  no  right  to  demand  or  collect  from 
these,  or  any  other  taxpayers,  taxes  at  rates  greater  than  those  fixed  by 
the  Revenue  Act.  It  would  be  inappropriate  and  beyond  the  scope  of  the 
duties  of  your  oflSce  for  you  to  send  to  these  taxpayers  statements  demand- 
ing, requesting,  or  suggesting  that  they  pay  taxes  at  greater  rates  than 
those  fixed  by  law,  or  to  authorize  your  deputies  to  collect  from  them 
taxes  at  such  greater  rates. 
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But  the  State  in  its  corporate  capacity  has  the  riglit  to  accept  a  gift 
from  any  one.  Its  agencies,  such  as  its  educational  and  charitable  insti- 
tutions, constantly  receive  such  gifts,  either  inter  vivos,  or  by  way  of 
bequest  or  legacy  in  the  wills  of  deceased  persons.  Such  a  gift  may  be 
accepted  by  the  State  in  its  corporate  capacity,  through  the  Governor  and 
Council  of  State. 

It  follows,  therefore,  that  these  taxpayers,  or  any  of  them,  may,  in 
addition  to  paying  to  you,  as  Commissioner  of  Revenue,  the  taxes  required 
by  Section  134  of  the  Revenue  Act,  make  a  gift  of  an  equivalent  amount 
to  the  State  for  the  benefit  of  its  general  fund.  Such  gift  may  be  accepted 
by  the  Governor  and  Council  of  State.  The  funds  so  received  could  be 
used  and  disposed  of  as  other  moneys  in  the  State  Treasury. 


Gasoline   Tax — Railroads — Reeinds 

2  July,  1931. 

The  receivers  of  the  Seaboard  Air  Line  Railroad  have  made  two  inquiries 
through  their  attorney,  Mr.  Murray  Allen,  regarding  the  liability  of  that 
corporation  for  the  gasoline  tax  and  relating  to  the  rebate  of  said  tax: 

(1)  Is  this  gasoline  subject  to  the  tax  of  6  cents  per  gallon  im- 
posed by  Section  24,  Sub-section  5,  Chapter  145  P.  L.  1931? 

(2)  If  the  gasoline  used  by  the  S.  A.  L.  Company  is  subject  to 
such  tax,  is  the  railway  company  entitled  to  the  refund  thereof, 
as  provided  by  Section  24,  Sub-section  9,  Chapter  145  P.  L.  1931, 
upon  the  ground  that  the  tax  constitutes  an  unlawful  burden  upon 
interstate  commerce,  in  conflict  with  the  provisions  of  the  Con- 
stitution of  the  United  States? 

1.  The  statement  accompanying  this  inquiry  is  to  the  effect  that  the 
supply  train  of  the  S.  A.  L.,  moving  from  Portsmouth,  Va.,  carries  a  tank 
car  containing  gasoline,  which  car  was  placed  in  the  train  at  Portsmouth. 
Gasoline  from  this  car  was  withdrawn  at  numerous  points  in  North  Caro- 
lina, delivered  to  employees  and  intended  for  use  in  this  State  by  road 
masters,  section  foremen,  bridge  gangs,  oxwelders  and  roadway  shop  fore- 
men, in  operating  motor  cars  on  the  rails  of  the  S.  A.  L.  Company.  None 
of  this  gasoline  will  be  used  on  the  roads  or  streets  or  for  other  tTian  rail- 
road purposes.  The  supply  train  makes  about  four  trips  a  year,  distribut- 
ing gasoline  in  this  manner. 

I  am  of  opinion  that,  under  these  circumstances,  the  gasoline,  with- 
drawn and  used  in  this  State,  is  subject  to  the  6  cent  tax  levied  by  Chapter 
145  P.  Lf.  1931,  Section  24,  Sub-section  5. 

2.  Probably  any  tax  a  railroad  company,  engaged  in  interstate  commerce, 
had  to  pay,  would,  remotely,  be  a  burden  on  interstate  commerce;  but  not, 
I  think,  in  the  sense  contemplated  by  Sub-section  9  of  the  above  men- 
tioned Section  24,  authorizing  the  refund  of  tax  "which  constitutes  an 
unlawful  burden  upon  interstate  commerce,  in  conflict  with  the  provision 
of    the    Constitution    of    the    United    States."      The   burden,    if  any    at    all. 
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is  purely  incidental   and   too   remote   to  be  considered   within  the  meaning 
of  this  statute,  or  "in  conflict  with  the  Constitution  of  the  United  States." 
I  am  of  opinion  that  the  refund  cannot  be  allowed. 


Merchants  License   Tax 

13  July,  1931. 

Request  comes  from  your  department  for  construction  of  Section  164,  Cliap- 
ter  427,  Public  Laws  of  1931  (the  Revenue  Act)  upon  an  inquiry  from 
Messrs.  Pou  &  Pou. 

The  tax  is  at  the  graduated  scale  upon  each  place  of  business  where 
the  business  is  carried  on.  Each  such  place  of  business  is  a  separate 
unit  considered  by  itself  in  ascertaining  the  amount  of  tax  to  be  paid 
by  the  merchant.  The  tax  upon  each  unit  is  to  be  assessed  and  paid  on 
the  basis  of  sales  made  there,  as  set  out  in  the  tabulated  scale  in  the  act. 

A  retail  merchant  may  have  several  stores.  At  one  place  the  sales  for  a 
period  are  not  more  than  $5,000.  For  that  place  of  business  he  pays  a 
tax  of  $5.  At  another  place  the  sales  may  be  more  than  $50,000  and  not 
more  than  $125,000.  For  and  on  account  of  that  place  he  pays  the  tax 
of  $125.  The  tax  for  each  place  can  be  easily  ascertained  by  determining 
as  a  matter  of  fact  into  what  bracket  a  particular  store  or  place  of  business 
falls.  The  total  of  the  tax  to  be  paid  by  the  merchant  having  these  several 
places  of  business  would  be  determined  by  adding  together  the  amounts 
assessable  against  the  several  places  according  to  the  scale  laid  down  in 
the  statute. 


Taxation — Peddlers 

23  July,  1931. 

I  have  considered  letter  to  you  of  July  15  from  Mr.  Andrew  Joyner,  Jr.. 
City  Attorney  of  Greensboro,  relating  to  Sections  121  and  121i/^  of  the 
Revenue  Act.  These  related  sections  are  rather  difficult  of  construction 
as   relating  to  different   situations   which   may   arise. 

Subsection  (f)  of  Section  121  exempts  those  who  sell  or  offer  to  sell 
the  articles  therein  enumerated  from  the  taxation  imposed  by  the  section. 
Included  in  the  exemption  are  vegetables,  fruits,  products  of  the  dairy 
or  farm  produced  in  this  State.  Therefore,  it  is  apparent  that  the  peddler's 
tax  imposed  in  Section  121  cannot  be  collected  from  those  exempted  by 
Subsection   (f). 

Section  121%  imposes  the  flat  tax  of  $50  on  those  who  carry  on  the 
business  of  selling  or  offering  for  sale  fresh  fish,  fresh  fruits,  and/or 
vegetables  and  who  do  not  maintain  a  permanent  business  in  the  State. 
Subsection  (b)  then  exempts  from  this  tax  those  who  sell  or  offer  for 
sale  the  fruits  or  vegetables  grown  in  the  State  or  the  fresh  fisTf  taken 
from  the  waters  of  the  State. 

A  portion  of  the  language  of  Subsection  (a)  of  1211^  would  seem  to  in- 
dicate that  taxation  does  not  relate  to  peddling  these  articles.  However, 
the  tax  of  $50  is  imposed  on  the  basis  of  each  truck  operated.     Then,  too. 
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it  does  not  apply  to  those  who  maintain  a  permanent  place  of  business 
in  the  State.  The  tax  in  121%,  then,  is  on  those  who  do  not  maintain 
a  permanent  place  of  business  in  the  State,  sell  fruits  and  vegetables  not 
grown  in  the  State,  or  fresh  fish  not  taken  from  waters  of  the  State,  and 
is  at  the  rate  of  $50  for  each  truck  operated  by  the  person  so  selling  such 
articles. 


Taxation — Ice  Cream 

23  July,   1931. 

In  your  letter  of  July  21,  you  ask  opinion  of  this  office  with  respect  to 
Section   161  Revenue  Act,   "Tax  on  Manufacture   of   Ice   Cream." 

The  State  tax  is  $50  for  each  factory  or  place  where  the  ice  cream  is 
manufactured  and/or  stored  for  distribution  and  an  additional  tax  of  one- 
half  cent  for  each  gallon  manufactured,  sold  and/or  distributed. 

The  tax,  therefore,  is  in  relation  to  the  place  where  the  ice  cream  is  man- 
ufactured and  stored  for  distribution.  If  the  ice  cream  is  manufactured  at 
one  place,  conveyed  and  delivered  to  another,  but  without  being  stored  at 
the  other,  an  additional  tax  could  not  be  imposed  on  account  of  any  busi- 
ness conducted  at  the  second  place. 

A  town  is  permitted  to  levy  a  license  tax  not  in  excess  of  one-fourth  of 
that  levied  by  the  State.  This  right  to  so  levy  such  tax  is  limited  to  the 
place  and  under  the  circumstances  creating  liability  for  the  State  tax. 
In  other  words,  the  town  can  only  impose  the  tax  following  the  imposition 
of  it  by  the  State. 

I  am  of  opinion  that  the  town  cannot  impose  a  tax  on  the  dealer  who 
simply  delivers  ice  cream  in  such  town  without  manufacturing  or  storing 
it  there. 

What  I  am  here  saying,  of  course,  has  no  relation  to  the  tax  imposed 
by  Sub-section   (c)   of  Section  161. 


Taxation — Telephone — Franchise 

23  July,  1931. 

Your  letter  of  July  21  received.  Section  207  Revenue  Act,  Chapter  427 
P.  L.  1931,  requires  a  report  from  a  telephone  company  within  thirty  days 
after  the  first  day  of  January,  April,  July  and  October  of  each  year.  This 
report  must  show  the  total  amount  of  gross  earnings  or  receipts  of  the 
company  for  the  three  months  ending  the  last  day  of  the  month  immedi- 
ately preceding  the  date  fixed  for  the  return,  that  is,  for  the  three  months 
ending  on  the  last  day  of  December,  March,  June  and  September  each  year. 

Payment  of  the  license  or  privilege  tax  of  5  per  cent  on  the  gross  earn- 
ings or  receipts  of  such  telephone  company  is  required  at  the  time  of  making 
such  return.     This  act  was  ratified  May  27,  1931. 

The  three  months'  period  for  which  the  first  report  should  be  made  is 
that  ending  June  30.  It  should  be  made  and  the  tax  paid  within  thirty 
days  from  July  1.  Under  the  Revenue  Act  of  1931,  this  privilege  tax  was 
raised  from  3%  per  cent  to  5  per  cent  of  gross  receipts  or  earnings.     The 
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new  Revenue  Act  was  in  force  on  July  1.  Receipts  for  the  three  preced- 
ing months  were  simply  used  as  a  base  for  the  measurement  of  the  tax 
due  with  report  required  to  be  made  within  thirty  days  after  July  1.  This 
could  be  done,  although  no  tax  had  been  imposed  at  any  period  preceding 
July  1.  It  is  equally  clear  that  it  can  be  done  under  the  new  act  and 
the  tax  collected  at  the  rate  of  5  per  cent. 

I  am  of  opinion,  then,  that  with  the  return  to  be  made  by  the  telephone 
company  within  thirty  days  after  the  first  day  of  July,  it  should  pay  a 
franchise  privilege  tax  at  the  rate  of  5  per  cent,  using  its  gross  receipts  or 
earnings  for  the  three  months'  period  ending  June  30  as  the  base  for  the 
measurement  of  such  tax. 


Gasoline  Refund  Tkactob  ob   Stationary   Gas   Engine,   Used   in 
Manufacttibing  Lumbee 

24  August,  1931. 

With  reference  to  the  demand  and  protest  of  Richmond  Cedar  Works 
of  date  August  20,  as  to  gasoline  tax  refund  on  Pordsons  equipped  with 
flange  wheels  to  run  on  steel  rails,  in  my  opinion,  the  demand  for  refund 
is  based  upon  a  misunderstanding  of  the  language  employed  in  Chapter 
304,  Public  Laws  1931,  upon  which  the  demand  is  based. 

This  chapter  amends  the  Road  Law,  by  inserting  a  sub-section  as  follows: 
1^^.     Tractor    or    stationary    gasoline    engine    used    only    in    the 
manufacture  of  lumber. 

In  my  opinion,  referring  to  the  method  of  manufacturing  lumber,  the 
words  "tractor  or  stationary  gasoline  engine"  are  to  be  taken  togetlTer  and 
simply  mean  "tractor  engine"  or  "stationary  engine";  in  other  words,  a 
reference  is  made  to  an  engine  actually  used  as  a  part  of  the  plant  and 
furnishing  the  power  to  manufacture  lumber.  You  will  note  that  there  is 
no  punctuation  after  the  word  "tractor",  and  I  am  of  opinion  that  it  will 
not  cover  any  other  sort  of  a  tractor  used  in  hauling  the  raw  product  to 
the  mill  or  in  hauling  the  manufactured  product  away  from  the  mill, 
whether  running  on  flanged  wheels  or  otherwise. 


Income    Tax — Deductions — When    Allowable 

9  September,  1931. 
I  undertake  to  answer  your  inquiries  in  your  letter  of  August  6: 

I  am  of  opinion  that  under  Section  322,  Subsection  3,  of  the  Revenue  Act 
of  1931,  the  taxpayer  may  deduct  interest  paid  on  additional  taxes  found 
to  be  due  and  paid  to  the  Federal  Government. 

I  am  also  of  opinion  that  the  taxpayer  is  not  entitled  to  exclude  from 
his  income  tax  return  interest  upon  Federal  refunds  under  Section  317, 
Subsection  2  (d). 
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These  are  the  conclusions  I  reach  with  respect  to  your  inquiries.  If 
any  taxpayer  desires  to  be  heard,  I  will  be  glad  to  consider  any  views  that 
may  be  presented. 


Deductions  of  Commissions  from  Process  Tax;  Clerks  Superior  Court 

12  September,  1931. 

In  my  opinion,  the  clerks  of  courts  other  than  clerks  of  the  Superior  Court 
have  no  right  to  deduct  and  retain  the  5  per  cent  commission  allowed  to 
clerks  of  the  Superior  Court  on  process  tax. 


Gasoline  Tax — Claim  for  Refund 

16'  September,  1931. 

In  this  matter,  I  see  no  reason  to  change  my  ruling  of  August  24,  1931, 
which  I  think  fully  applies  to  the  application  of  above  named  company 
for  refund  of  taxes  on  gasoline  used  in  a  tractor  on  a  tramway  to  haul 
logs  to  the  saw  mill  for  manufacture.  As  a  matter  of  convenience  to  you, 
however,  I  will  amplify  the  other  opinion  in  some  respects,  as  it  applies 
to  this  claim  and  others  of  like  character: 

1.  This  department  does  not  feel  justified  in  holding  a  statute 
unconstitutional,  except  in  a  clear  case.  Our  rule  is  to  leave  the 
question  of  constitutionality  to  be  decided  by  the  courts.  But  the 
constitutionality  of  this  statute  certainly  cannot  be  attacked  upon 
the  ground  that  the  law  does  not  confine  the  tax  strictly  to  gasoline 
used  upon  the  roads.  It  proceeds  by  way  of  laying  the  tax  upon  all 
gasoline  sold,  distributed  or  used  in  the  State;  providing,  however, 
for  refund  of  taxes  in  certain  cases.  I  think  it  is  sound  reasoning 
to  say  that  if  there  is  any  unconstitutionality  about  it,  with  respect 
to  these  refunds,  it  would  only  strike  down  the  refund  provisions, 
not  the  whole  law,  which  would  not  give  the  applicant  in  this  matter 
any  relief. 

The  question  of  propriety  in  the  enactment  of  a  law  is  one  entirely  for 
the  Legislature  and  with  which  we  have  nothing  to  do.  The  Legislature 
might  have  included  a  great  many  other  subjects  for  refund,  or  it  might 
have  omitted  these  classes  to  which  such  refund  is  now  allowed.  We  cannot 
go  into  either  the  justice  or  propriety  of  the  law,  but  must  consider  it  as 
it  is  written. 

2.  The  Farmers  Manufacturing  Company  claims  a  refund  of 
taxes     (1)     under    Section    114,    Chapter    304,    Public    Laws,    1931; 

(2)    under    division  3    of   Subsection    15    of   the   Public    Road   Law, 
Chapter  14.5  P.  L.  1931. 

Under  either  proposition,  inasmuch  as  the  applicant  for  the  refund  must 
qualify  under  a  provision  which  is  in  the  nature  of  an  exception,  it  must 
do  so   under  a  somewhat   strict   construction   of  the  provisions   of  tBe   law 
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permitting  tlie  refund.      Subsection   11/2    of   Section    1,    Chapter  304,   Public 
Laws  1931,  reads  as  follows: 

(11/^).  Tractor  or  stationary  gasoline  engine  used  only  in  the 
manufacture  of  lumber." 

As  I  have  before  stated,  it  is  my  opinion  that  the  word  "tractor,"  used 
in  this  Section,  means  a  tractor  engine.  It  is  a  term  well  known  and  well 
understood  in  this  business,  and  a  part  of  the  equipment  of  thousands 
of  small  lumber  manufacturing  plants.  Why  does  the  statute  use  the 
word  "stationary"  at  all?  Why  did  it  not  simply  say  "tractors"  or  "gaso- 
line engines?"  If,  on  a  fair  construction,  this  law  includes  tractors  at  all, 
(not  merely  tractor  engines),  it  is  not  necessary  to  argue  that  such"  tractor 
has  flange  wheels  capable  only  of  running  upon  a  tramway.  It  obviously 
would  include  any  kind  of  a  tractor,  whether  fitted  for  road  service  or  other- 
wise; and  it  would  include  such  a  tractor,  notwithstanding  the  fact  that 
it  used  the  public  roads  because  of  their  convenience  in  bringing  the  logs 
to  the  mill.  Such  a  tractor  hauling  logs  from  a  distant  location  could  be 
said  to  be  "used  only  in  the  manufacture  of  lumber,"  with  as  much  pro- 
priety as  a  flanged  tractor  which  runs  on  a  tramway  in  the  woods. 

That  part  of  Subsection  15,  Section  24  of  the  Road  Law,  pertinent  to  this 
inquiry  reads  as  follows: 

(15)  Any  person,  association,  firm  or  corporation  who  shall  buy 
in  quantities  of  ten  gallons  or  more  at  any  one  time  any  motor  fuels 
as  defined  in  this  act  for  the  purpose  of,  and  the  same  is  actually 
used  in  the  operation  of  *  *  *  (3)  manufacturing  processes  in  which 
such  motor  fuel  is  used  as  an  ingredient,  solvent  or  vehicle  in  the 
process,  etc. 

It  is  insisted  that  the  gasoline  used  in  these  tractors  comes  under  this 
head,  whether  as  "ingredient,"  "solvent,"  or  "vehicle,"  does  not  appear, 
but  we  presume  the  latter.  Gasoline  which  is  used  as  a  motor  fuel  to 
run  tractors  assembling  logs  certainly  could  not  be  called  a  "vehicle  in 
the  process,"  in  the  sense  used  in  this  act. 

We  understand  "vehicle,"  as  used  in  the  statute,  to  mean  a  carrier  of 
some  other  substance  or  thing,  as,  for  example,  a  liquid  with  which  a 
pigment  is  applied,  including  whatever  "gum,  wax  or  glutinous  or  adhesive 
substance  is  combined  with  it."  Water  is  a  vehicle  used  in  water  color 
painting,  linseed  oil  is  used  as  a  vehicle  in  oil  painting,  and  there  are 
many  instances  in  which  gasoline  is  used  as  a  vehicle  in  this  sense. 

It  does  not  lie  with  this  department  to  criticize  the  law,  witlT  respect 
to  the  presence  or  absence  of  discrimination.  We  suspect  that  the  line 
could  not  be  very  sharply  drawn  so  as  to  confine  the  tax  to  gasoline  actually 
used  upon  the  roads,  without  opening  the  door  for  a  great  deal  of  im- 
position. And  the  inability  to  draw  such  an  ideal  line  may  possibly  work 
hardship  on  users  situated  like  this  applicant,  which  seeks  a  refund  on 
account  of  gasoline  used  in  a  tractor  incapable  of  road  use;  but  I  feel  that 
to  hold  otherwise  than  we  have  in  this  matter  would  be  virtually  to  repeal 
the  law. 
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Process  Tax 

18  September,  1931. 
Chapter  260,  Public  Laws  1931,  Section  first,  in  my  opinion,  prohibiting 
the  collection  of  process  taxes  for  the  use  of  the  State,  against  the  defendant 
in  any  action  to  foreclose  a  certificate  of  sale,  contains  no  reservation  which 
would  exempt  from  its  operation  process  tax  in  suits  started  before  that  date. 
Therefore,  I  am  of  opinion  that  a  process  tax  cannot  be  collected  in  such 
suits. 


Merchaxts  Privilege  Tax,  Towns  and  Cities;   Section  164  R.  A. 

S  October,  1931. 

You  submit  to  us  an  inquiry  made  to  your  department  by  Mr.  Henry  A. 
Whitfield,  of  Chapel  Hill,  N.  C,  with  reference  to  a  proposed  schedule  of 
license  taxes  for  the  town  of  Carrboro,  and  referring  to  the  authority  of 
the  town  to  levy  a  privilege  tax  on  merchants  doing  business  in  the  town. 

While  no  tax  can  be  levied  by  a  town  or  city,  under  Section  164  of  the 
Revenue  Act,  for  the  privilege  of  doing  a  merchandise  business  in  the  town 
or  city,  the  same  being  expressly  prohibited  by  division  (k)  of  Subsection 
(4)  of  said  Section  164,  nevertheless,  this  paragraph  does  not  prohibit  the 
town  from  "levying  a  privilege  or  license  tax  as  permitted  under  any  other 
Section  of  the  Revenue  Act  or  other  statute."  No  other  portion  of  the 
Revenue  Act  is  available  for  a  town,  but,  clearly  under  Section  2677  of  the 
Consolidated  Statutes,  the  town  has  a  right  to  levy  a  tax,  in  a  given  instance, 
as  upon  a  business  or  trade  carried  on  and  enjoyed  within  the  town. 

I  have  not  the  opportunity  just  now  to  look  for  the  charter  of  Carrboro. 


Imposition  and  Collection  of  Process  Tax;    Tax  Foreclosure  Stits 

19   October,   1931. 

A  number  of  inquiries  have  reached  this  office  with  respect  to  imposition 
and  collection  of  the  process  tax  (Section  157  of  the  Revenue  Act)  in  tax 
foreclosure  suits. 

Subsection    (a)    of  that  Section  provides: 

That  this   tax  shall  not  be  levied  in   cases   where   the  county   is 
required  to  pay  the  costs,  and  in  tax  foreclosure  suits. 

I  am,  therefore,  of  opinion  that  the  tax  should  not  be  imposed  or  col- 
lected in  any  tax  foreclosure  suits  pending  or  undisposed  of  at  the  time 
of  the  passage  of  the  Revenue  Act,  May  27,  1931. 

I  think  it  might  be  well  for  you  to  notify  all  Clerks  of  the  Superior  Court 
of  this  opinion. 


Perjiitted  Weight,  Tractor  Trxtok  and   Semi-Trailer 

13  November,  1931. 

On    Monday,    representatives    of   your    Departments    and    mine    held    con- 
ference with  respect  to  the  permitted  weight  of  for-hire  trucks  for  contract 
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loads.  The  statute  for  construction  is  Section  36  of  Chapter  148,  Public  Laws 
of  1927,  as  brought  forward  in  Chapter  235,  Public  Laws  of  1931,  which  is 
as  follows: 

No  vehicle  shall  be  operated  on  any  State  highway  with  a  com- 
bined weight  of  both  vehicle  and  load  exceeding  ten  tons.  No 
vehicle  shall  be  operated  on  any  State  highway  the  weight  of  which 
resting  on  the  surface  of  such  highway  exceeds  six  hundred  pounds 
upon  any  inch  of  the  tire,  roller  or  other  support. 

We  are  dealing  here  with  a  tractor  truck  and  semi-trailer,  the  two  not 
being  a  physical  unit  but  attached  or  connected  in  such  way  as  to  be  in 
combination.  The  tractor  truck  carries  two  axles  and  the  semi-trailer 
only  one. 

This  combination  is  permitted  by  the  law.  For  licensing  purposes,  the 
Motor  Vehicle  Bureau  of  the  Department  of  Revenue  treats  the  truck  and 
the  semi-trailer  as  separate  vehicles.  Separate  licenses  are  required  for 
each.  They  must  also  be  treated  as  separate  vehicles  for  the  purpose  of 
applying  the  quoted  statute  to  them. 

It  appears  that  under  the  laws  of  some  states  the  two  vehicles  are  treated 
as  a  combination  for  the  purpose  of  determining  permitted  weight.  That 
is  not  the  case  here.  Authorities  charged  with  duties  in  connection  with 
the  matter  are  under  the  necessity  of  treating  the  two  vehicles  as  being 
separate  and  distinct  in  ascertaining  the  allowed  carrying  capacity  of 
each. 

The  difficulty,  of  course,  is  in  adopting  a  method  of  determining  with 
some  degree  of  accuracy  the  weight  which  each  vehicle  is  permitted  to 
carry.  It  has  been  suggested  that  the  truck  and  the  semi-trailer  should 
be  weighed  as  a  unit,  allowing  to  the  combination  a  total  weight  of  twenty 
tons.  Another  method  suggested  is  that  the  permitted  load  of  the  tractor 
truck  be  ascertained  by  weighing  the  front  and  the  middle  axles,  and  that 
of  the  semi-trailer  by  weighing  the  middle  and  the  rear  axles.  Both  methods 
would  seem  to  disregard  the  fact  that  we  are  dealing  with  two  vehicles 
physically  attached  but  not  a  unit,  and  seeking  to  obtain  the  correct  weight 
of  each. 

My  opinion  is  that  the  correct  weight  should  be  ascertained  by  weighing 
the  front  and  rear  wheels  of  the  tractor,  with  an  allowance  of  ten  tons,  and 
weighing  the  rear  wheels  of  the  semi-trailer,  with  an  allowance  of  ten  tons, 
the  weights  to  be  ascertained  while  the  two  vehicles  are  coupled  together. 


Discount  on    County   Taxes 

17  November,  1931. 

You  present  to  me  this  morning  letter  of  November  5  from  White  Furni- 
ture Company  with  reference  to  discount  on  county  taxes. 

Subsection  (8),  Section  805,  Chapter  428,  Public  Laws  of  1931  (the  Ma- 
chinery Act)  provides  for  a  prepayment  of  taxes  from  July  1  to  October  1 
of  any  year.  Necessarily,  that  Subsection  is  based  upon  the  idea  that  during 
that  period  it  will  be  impossible  for  the  county  or  town  authorities  to  say 

12 
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with  exactness  what  the  taxes  payable  by  a  particular  taxpayer  may  be. 
There  are  several  reasons  for  this;  the  assessment  and  equalization  of 
properties  may  not  be  completed,  the  tax  books  may  not  be  made  out,  or 
the  exact  tax  rate  may  not  be  known.  The  Subsection,  therefore,  contemplates 
that  an  estimate  may  be  made  of  the  taxes  due  and  the  amount  paid  credited 
to  the  taxpayer.  If  there  should  be  an  overpayment,  the  taxpayer  would 
be  entitled  to  a  return  of  such  amount;  if  there  should  be  an  underpayment, 
the  taxpayer  would  be  required  to  pay  the  difference. 

This  Subsection  (8)  contemplates  allowance  of  the  discount  therein  pro- 
vided for  during  the  months  named  on  the  taxes  actually  paid.  The  county 
or  town  authorities  cannot  be  chargeable  with  dereliction  of  duty  because 
of  the  physical  impossibility  of  determining  the  exact  amount  due  during 
July,  August  or  September.  It  follows  that  where  there  has  been  an  under- 
payment, the  taxpayer  would  obtain  only  the  discount  allowable  in  the 
month  during  which  payment  of  the  difference  is  made  by  him. 


Tax    Foreclosure    Suits    Brought    By    Individuals;     Process    Tax 

4  December,  1931. 

I  have  just  been  asked  over  the  telephone  by  the  Clerk  of  the  Superior 
Court  of  Franklin  County  as  to  whether  the  process  tax  under  Section  157, 
Revenue  Act  of  1931,  applies  to  tax  foreclosure  suits  brought  by  individuals 
as  well  as  by  a  county  or  city.  So  far  as  I  recall,  this  question  has  not 
arisen  before  in  any  request  for  opinion  from  your  Department. 

A  proviso  at  the  end  of  Section  1,  of  Chapter  260,  Public  Laws  of  1931, 
is  that  "no  process  tax  shall  be  taxed  for  the  use  of  the  State  against  the 
defendant  in  any  action  to  foreclose  a  certificate  of  sale."  Again,  in  Section 
157  (a)  of  the  Revenue  Act  of  1931  it  is  provided  that  the  tax  shall  not  be 
levied  "in  tax  foreclosure  suits." 

I  am  of  opinion  that  these  provisions  apply  to  such  tax  foreclosure  suits 
brought  on  certificates  of  sale  by  individuals  as  well  as  by  counties  or  towns. 
I  have  so  advised  the  Clerk  of  the  Superior  Court  of  Franklin  County. 


Income  Tax — Federal  Reserve  Banks 

22  December,  1931. 

By  referring  to  United  States  Compiled  Statutes,  Section  9791  (3),  you 
will  find  the  following: 

Exemption  from  Taxation.  Federal  Reserve  Banks,  including 
the  capital  stock  and  surplus  therein,  and  the  income  derived  tlfere- 
from  shall  be  exempt  from  Federal,  State,  and  local  taxation,  except 
taxes  upon  real  estate. 

From  this,  it  appears  that  the  dividend  on  the  capital  stock  of  the  Federal 
Reserve  Bank  of  Richmond,  Va.,  is  not  subject  to  income  tax  in  this  State. 

However,  as  to  refunding  tax  heretofore  paid,  that  raises  quite  a  different 
question,  which  we  will  try  to  meet  when  presented. 
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Bakeries — Persons  Delivering  Bakery  Products 

5  January   1932 

I  am  in  receipt  of  your  letter  of  December  31,  accompanied  by  letter  of 
December  24  from  Mr.  Paul  L.  Raper,  City  Clerk,  Lexington,  relating  to  tax 
on  bakeries,  persons,  firms  or  corporations  delivering  bakery  products. 

As  you  state  in  your  letter,  there  is  no  specific  State  license  tax  on  bakeries 
and  no  Section  of  the  Revenue  Act  governing  the  amount  of  license  tax  a 
city  may  levy  on  such  business.  Section  121  of  the  Revenue  Act  of  1931 
(Chapter  427)  deals  with  tax  on  peddlers.  Peddling  has  a  specific  meaning. 
As  defined  in  that  Section,  it  is  a  carrying  of  goods,  wares  and  merchandise 
from  place  to  place,  offering  to  sell  or  barter  the  same  or  actually  selling 
or  bartering  the  same,  to  other  than  merchants,  dealers  or  those  regularly 
engaged  in  the  mercantile  business.  Section  121. f  excepts  from  this  ped- 
dler's tax  the  sale  of  certain  articles  by  the  peddling  method.  Among  those 
so  excepted  are  fuel,  fish,  beef,  bread,  cakes,  pies,  etc.  The  exception  as  so 
contained  in  Section  121f  relates  to  the  sale  of  such  articles  by  the  peddling 
process  or  method.  This  Section  121,  then,  does  not  except  the  sale  of  such 
articles  from  other  privilege  or  license  taxes  when  such  sale  is  carried  on 
or  conducted  by  other  than  the  peddling  method  or  process. 

Of  course,  taxation  by  a  city  or  town  of  the  sale  of  such  articles  by  some 
other  method  would  be  subject  to  the  general  State  law  as  found  in  the 
Chapter  on  Municipal  Corporations  or  in  the  charter  of  the  particular 
city  or  town. 


State  Cannot  Impose  Inheritance  Tax  Upon  Transfer  of  Shares  of  Stock 
OF  Corporation  Where  Decedent  at  Time  of  Death  Lived  in  Another 
State. 

1  February,  1932. 

On  August  16,  1930,  Mrs.  Ashlyn  L.  Cannon,  Executrix  of  the  estate  of 
J.  Ross  Cannon,  paid  to  your  Department  an  inheritance  tax  of  $9,183.95. 
At  the  time  of  the  death  of  the  decedent,  he  was  a  legal  citizen  and  resident 
of  the  State  of  South  Carolina.  The  tax  was  paid  under  protest  and  so 
stated  in  the  letter  accompanying  the  payment  from  the  attorney  of  the 
said  executrix,  August  16,  1930,  the  estate  denying  the  legality  on  the  ground 
that  it  was  not  liable  for  such  inheritance  tax.  On  August  18,  1930,  your 
Department  acknowledged  receipt  of  the  check  and  the  fact  that  it  was 
paid  under  protest.  On  September  13,  1930,  formal  demand  was  made  by 
this  estate  through  Mr.  W.  G.  Finley,  its  attorney,  of  York,  S.  C,  for  return 
of  the  inheritance  tax  so  assessed  and  paid.  Acknowledgment  was  made 
by  your  Department  September  15,  1930. 

I  understand  that  a  portion  of  this  tax  which  the  estate  is  now  demand- 
ing the  return  of  is  the  $8,972.56  imposed  and  paid  on  account  of  stocks  in 
North  Carolina  corporations  owned  by  the  decedent  at  the  time  of  his  death. 
Under  our  statute  such  stocks  are  liable  for  inheritance  tax. 

In  First  National  Bank  of  Boston  v.  State  of  Maine,  decided  January  4, 
1932,  the  Supreme  Court  of  the  United  States  held  that  a  State  could  not 
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impose  such  inheritance  tax  upon  the  transfer  of  such  shares  of  stock  of  a 
corporation  where  the  decedent  lived  at  the  time  of  his  death  in  another 
State.  I  therefore,  advise  that  under  this  decision  of  the  Court  it  will  be 
necessary  to  return  this  tax  so  paid  to  this  estate. 


Franchise  Taxes  on   Ordinaby   Business  Corporations;    Interpretation  of 
Sections  210-211;    "Borrowed  Capital" 

25  February,  1932. 

Judge  L.  R.  Varser  at  Lumberton  has  held  several  conferences  with  me 
with  respect  to  proper  interpretation  of  certain  provisions  of  Sections  210 
and  211  of  the  Revenue  Act  relating  to  franchise  taxes  on  ordinary  business 
corporations.  I  have  also  conferred  with  Mr.  Terry  of  your  Department  on 
the  subject. 

It  is  most  difficult  to  reach  a  correct  conclusion  in  all  instances  with 
respect  to  the  term  "borrowed  capital"  as  used  in  these  Sections.  However, 
I  advise  as  follows,  as  establishing  certain  guiding  principles: 

(1)  That  debts  represented  by  encumbrances  of  property,  which  debts 
were  on  the  property  at  the  time  of  purchase  thereof  by  a  corporation, 
but  are  not  assumed  by  such  purchasing  corporation,  should  not  be  included 
as  such  "borrowed  capital"  in  assessing  franchise  taxes  under  said  Sections 
210  and  211. 

(2)  That  the  expression  in  said  Sections,  "which  in  no  case  shall  be 
less  than  the  assessed  value  of  all  the  property  of  such  corporation  in  this 
State  for  the  year  in  which  report  and  statement  is  made,"  necessarily 
means  the  assessed  value  for  taxation  of  such  property  so  owned  by  the 
corporation.  It  will  be  noticed,  of  course,  that  this  is  a  minimum  basis 
for  the  imposition  of  the  franchise  tax  and  is  to  be  used  only  in  case  such 
a  value  is  greater  than  the  amount  which  would  otherwise  be  determined 
for  the  measurement  of  the  tax  as  set  out  in  said  Sections. 

(3)  That  "borrowed  capital"  includes  all  bond  issues  of  the  corporation. 
Of  course,  an  ascertainment  of  facts  may  result  in  reaching  the  conclusion 
that  the  term,  "borrowed  capital,"  is  more  extensive  than  simply  bond  issues 
of  the  corporation.  However,  it  would  seem,  as  a  general  proposition,  that 
certainly  it  does  include  such  bond  issues. 

Necessarily,  we  are  feeling  our  way  in  the  application  of  this  new  term 
in  the  Revenue  Act  with  respect  to  franchise  taxes.  Therefore,  I  frankly 
say  that  it  may  be  found  necessary  to  make  some  modification  of  what  I 
have  here  said  under  (3),  though  it  is  not  likely  that  such  will  be  the  case. 
However,  I  am  quite  certain  that  (1)  and   (2)  represent  correct  conclusions. 


Taxation — When  Increases  Operative 

21  March,  1932. 

Subsection  (3)    of  Section  208  of  the  Revenue  Act  levies  a  tax  on  insur- 
ance companies  collecting  premiums  for  liability  under  the  Workmen's  Com- 
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pensation  Act  of  4  per  cent  on  all  such  liability  insurance,  and  applies  a 
corresponding  rate  of  tax  to  self  insurers,  which  is  an  increase  of  1%  per 
cent  over  such  taxes  levied  by  the  Revenue  Act  of  1929. 

Section  508  of  the  Revenue  Act  provides:  "When  Increases  Operative. 
In  all  instances  in  which  "the  taxes  are  increased  or  decreased  under  Sched- 
ules B  and  C  of  this  Act,  and  which  shall  become  due  between  the  ratification 
of  this  Act  and  the  first  day  of  June,  one  thousand  nine  hundred  and  thirty- 
one,  such  increase  or  decrease  shall  become  operative  only  from  and  after 
the  thirty-first  day  of  May,  one  thousand  nine  hundred  and  thirty-one." 

This  Section  is  one  of  limitations  and,  by  its  operation,  any  increase  of 
taxes  applicable  to  the  subjects  which  it  covers  are  limited  to  the  period 
from  the  31st  day  of  May  to  the  1st  day  of  June,  1931,  but  this  section  only 
covers  taxes  which  become  due  between  the  ratification  of  the  act,  (which 
was  the  27th  day  of  May,  1931),  and  the  1st  day  of  June.  "Whatever  may 
have  been  the  particular  object  of  the  Act,  it  does  not  cover  the  tax  levied 
under  Section  208,  Subsection  (3),  for  the  reason  that  such  taxes  do  not 
become  due  within  the  designated  period,  but  become  due  only  upon  the 
making  of  the  reports  which  are  required  to  be  made  within  thirty  days 
after  the  1st  day  of  July — certainly,  then,  not  before  the  1st  day  of  July. 
In  construing  Section  208  of  the  Revenue  Act,  we  must,  therefore,  ignore 
Section  508  altogether,  as  it  has  nothing  to  do  with  the  matter. 

Under  Section  208,  Subsection  (3),  the  insurance  companies  are  required 
to  make  their  reports  within  the  first  thirty  days  after  January  and  July 
of  each  year,  and  self  insurers  make  a  report  on  the  same  day;  this  report 
is  of  the  total  gross  premium  receipts  derived  from  residents  of  the  State, 
or  on  property  located  therein  during  the  preceding  six  months  of  the  pre- 
vious calendar  year.  Upon  this,  the  tax  was  levied  at  the  statutory  rate 
of  4  per  cent. 

It  makes  no  difference  in  the  construction  of  this  statute  whether  we 
regard  the  tax  as  being  laid  on  business  already  done,  or  whether  it  is 
prospective  in  its  character,  using  the  total  amount  of  the  premiums  col- 
lected during  the  preceding  six  months  of  the  preceding  calendar  year  as  a 
basis  of  measui'ement ;  under  either  construction,  the  State  had  the  right 
to  fix  and  levy  the  rate  of  interest  at  4  per  cent,  as  is  done  in  this  statute, 
and  the  Act  is  not  invalid  as  being  retroactive. 

However,  by  the  terms  of  the  statute,  it  is  a  privilege  tax  for  engaging  in 
the  business  within  the  State,  and,  therefore,  prospective  in  its  character 
by  the  terms  of  this  Section,  and  also,  by  Section  100,  both  of  which  declare 
it  to  be  such  a  privilege  tax. 

My  conclusion  is  that  both  insurance  companies,  furnishing  liability  in- 
surance under  the  Workmen's  Compensation  Act,  and  the  self  insurers  are 
liable  for  the  tax  of  4  per  cent  upon  the  entire  six  months'  period  covered 
in  their  reports;  and  neither  the  insurance  company  or  the  self  insurers  is 
entitled  to  have  the  period  split  up  into  a  period  of  five  months  and  one 
month  by  reason  of  Section  508.  Obviously,  the  dates  referred  to  in  this 
Section  exclude  any  such  process,  as  the  tax  is  measured  by  the  business  of 
the  next  preceding  six  months  of  the  preceding  calendar  year.  A  precisely 
similar   situation   arose  with   respect   to   the  tax   on  telephone    companies, 
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under  Section  207  of  the  Revenue  Act,  and  in  that  matter,  the  Attorney 
General  arrived  at  the  same  conclusion.  See  letter  to  Honorable  A.  J. 
Maxwell,  Commissioner  of  Revenue,  July  23,  1931. 


Taxation — Motor  Vehicles 

2    April,   1932. 

Following  our  recent  conference  on  the  subject,  I  submit  the  following 
as  summary  of  conclusions  I  have  reached  with  respect  to  principle  which 
should  govern  in  taxation  of  motor  vehicles  under  our  statutes: 

1.  Motor  vehicles  licensed  in  another  State  and  operated  by  the  owner 
thereof,  or  his  agent,  and  not  operated  for  hire,  may  be  extended  such 
reciprocity  in  this  State  as  the  State  Highway  Commission  may  determine 
under  authority  of  Chapter  300,   Public  Laws,  1931. 

2.  Motor  vehicles  operated  for  hire,  and  engaged  exclusively  in  inter- 
state commerce,  may  be  charged  as  compensation  for  the  special  facilities 
furnished  by  this  State,  in  the  way  of  highways  and  their  necessary  police 
regulations,  the  license  tag  fees  provided  in  Chapter  336,  Public  Laws,  1931. 

3.  Motor  vehicles  used  exclusively  in  interstate  commerce,  whether  for 
the  transportation  of  passengers  or  freight,  should  not  be  charged  the  "for 
hire"  license  provided  in  Section  165  of  the  Revenue  Act. 

4.  Motor  vehicles  that  engage  to  any  extent  in  transportation  for  hire 
of  either  passengers  or  freight,  where  the  points  of  origin  and  destination 
are  both  within  the  State,  are  liable  for  the  taxes  prescribed  in  Section  165 
of  the  Revenue  Act,  notwithstanding  that  a  part,  and  even  the  major  part, 
of  the  business  transacted  by  such  vehicles  is  interstate. 


Taxation — ^Woeld  War  Ve.te»ans 

24  May,  1932. 

You  refer  to  me  letter  of  State  Revenue  Commission  of  Georgia,  regard- 
ing the  exemption  from  taxation  of  land  purchased  with  money  received 
from  the  government  by  a  veteran  in  compensation  for  injuries  or  service. 
The  letter  calls  attention  to  the  fact  that  the  Supreme  Court  of  Georgia 
has  held  such  land  not  subject  to  taxation.  Reference  in  the  letter  is  made 
to  the  decisions  of  the  North  Carolina  Supreme  Court  holding  the  reverse. 

The  decisions  of  the  North  Carolina  Supreme  Court,  on  this  question, 
are  Martin  v.  Guilford  County,  201  N.  C,  63  and  Lamhert  v.  Guilford  County, 
201  N.  C,  67.  The  main  opinion  is  written  in  the  Martin  case,  and  has 
special  reference  to  Title  38,  U.  S.  C.  A.,  Section  454,  June  1924,  Chapter 
320,  Section  322,  43  Stat.  613,  the  act  of  Congress  which  purported  to  exempt 
from  taxation  of  Federal,  State  and  county  the  compensation  given  to  a 
World  War  Veteran.  The  North  Carolina  Supreme  Court  held  that  land 
purchased  with  such  compensation  money  is  not  immune  from  State,  county 
and  municipal  taxes.  The  reasoning  in  this  case  fully  covers  the  situation 
referred  to  in  the  letter. 
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Meechants  License  Tax — Penalty 

20  June,  1932. 

Section  164  of  the  Revenue  Act  imposes  a  license  tax  upon  merchants  foi' 
the  privilege  of  "opening,  establishing,  operating,  and/or  maintaining  any 
store,  stores,  mercantile  establishments,  place  or  places  of  business,  for 
the  purpose  of  selling  goods,  wares  or  merchandise  at  wholesale  or  retail 
in  this  State."  This  privilege  tax  is  measured  by  the  gross  sales,  according 
to  the  schedule  set  out  in  Subsection  (e).  The  taxpayer  is  required,  under 
Subsection  (f),  to  make  a  report  of  sales  within  the  first  ten  days  of  the 
months  of  June  and  December.  Under  Subsection  (g),  the  taxes  imposed 
by  this  Section  are  payable  on  or  before  December  10,  and  on  or  before 
June  10 — that  is,  one-half  yearly,  and  the  license  issued  is  for  carrying  on 
the  business  for  the  next  successive  six  months.  Under  Subsection  (h),  the 
license  taxes  imposed  by  the  Section  are  declared  to  be  of  the  same  nature 
as  those  imposed  by  the  Article  of  the  Revenue  Act  in  which  the  Section 
is  set. 

Subsection  (i),  places  a  penalty  upon  the  taxpayer  who  fails  to  make  the 
report  required  by  the  Section,  or  fails  to  make  remittance  of  the  amount 
of  tax  due  and  payable,  or  who  shall  make  a  false  report;  this  penalty 
is  "equal  to  the  necessary  expense  of  traveling  and  per  diem  of  a  repre- 
sentative of  the  State  Department  of  Revenue,  who  shall  be  assigned  to 
investigate  such  violation  and  to  secure  a  correct  report  of  sales  and  set- 
tlement of  tax."  In  addition  to  this,  the  person,  firm  or  corporation  vio- 
lating the  law  is  guilty  of  a  misdemeanor. 

Section  187  applies  to  this  Article,  (Article  2nd)  generally.  Subsection 
(b)  provides  that  "if  any  person,  firm  or  corporation  shall  continue  the 
business,  trade,  employment  or  profession,  or  to  do  the  act  after  the  expira- 
tion of  the  license  previously  issued,  without  obtaining  a  new  license,"  he 
or  it  shall  be  guilty  of  a  misdemeanor,  etc.  And,  further:  "If  such  failure 
to  apply  for  and  obtain  a  new  license  be  continued,  such  person,  firm  or  cor- 
poration shall  pay  an  additional  tax  of  five  per  centum  of  the  amount  of 
the  State  license  tax,  which  was  due  and  payable  on  the  first  of  June  of 
the  current  year,  in  addition  to  the  State  license  tax  imposed  by  this  Article 
for  each  and  every  thirty  days  that  such  State  license  tax  remains  unpaid 
from  the  date  that  the  same  was  due  and  payable." 

While  you  will  find  a  slight  discrepancy  between  Section  187,  Subsection 
(b)  and  Section  164,  Subsection  (g),  relating  to  the  time  the  taxes  are  due, 
it  is  evident  to  my  mind  that  section  187  was  intended  to  apply  to  the  mer- 
chants license  tax  as  much  as  to  any  other  privilege  tax  in  the  Article, 
of  which  the  Section  is  a  part,  and  I  think  Section  187  sufficiently  clear 
that  it  may  be  applied  to  the  merchants  license  tax,  because  the  penalty 
is  to  run  from  the  date  that  same  was  due  and  payable. 

I  think  it  is  clear  that  in  Section  164,  Subsection  (i),  the  penalty  directly 
imposed  upon  the  merchant  who  fails  to  make  the  report  and  remit  the  tax, 
is  for  the  purpose  of  defraying  expenses  of  investigation.  It  is  applied  to  a 
single  act  or  omission — that  is,  failure  to  report  or  make  remittance.  There 
would  be  no  remedy  in  this  instance  for  the  continued  failure  to  pay,  upon 
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which  theory  penalties  for  delay  are  usually  imposed.  Section  187,  Subsec- 
tion (b),  however,  does  contain  a  penalty  based  upon  that  theory  alone,  and, 
in  my  opinion,  both  Sections  are  applicable  to  the  merchants  privilege  tax, 
and  either  or  both  may  be  imposed  when  the  circumstances  justify  it. 


Taxation — Bonds  and/or  Interest  Coupons;    County   or   Municipality  Ac- 
cepting IN  Payment  of  Taxes 

24  December,   1931. 

You  submit  to  this  office  inquiry  received  by  yours,  asking  whether  a 
county  or  municipality  may  accept,  or  be  forced  to  accept,  the  bonds  and/or 
interest  coupons  of  such  bonds  in  payment  of  taxes. 

Answer:  No,  unless  the  bonds  and/or  interest  coupons  upon  their  face  and 
the  statute  authorizing  their  issuance  require  or  permit  this  to  be  done. 
Parenthetically,  I  may  say  that  I  know  of  no  bonds  issued  by  any  county 
or  municipality  in  the  State  upon  authority  requiring  or  permitting 
acceptance  of  such  bonds  and/or  interest  coupons  in  payment  of  taxes  to 
the  issuing  political  subdivision.  If  any  should  be  found  upon  which  the 
claim  is  made  that  they  contain  such  authority,  I  would,  of  course,  want 
to  examine  the  bonds  and/or  interest  coupons,  and  the  statutes  authorizing 
them,  before  passing  upon  the  particular  case. 

There  are  many  reasons  why  such  bonds  and/or  interest  coupons  may 
not  be  used  in  the  payment  of  taxes  to  a  county  or  municipality.  If  this 
could  be  done,  it  would  be  a  method  whereby  the  holder  could  secure  a 
preference  in  its  claim  as  against  such  town  or  municipality. 

Taxes  are  raised  for  various  purposes — support  of  schools,  construction 
and  maintenance  of  highways  and  streets,  debt  service,  conduct  of  courts, 
and  all  the  other  purely  governmental  functions  to  be  performed  by  and 
within  a  tax  levying  jurisdiction.  These  are  vital  purposes  of  government 
itself.  There  are  different  rates  for  the  different  objects.  Each  taxpayer 
pays  for  the  support  of  the  different  objects  in  the  proportions  as  set  out  in 
the  different  tax  rates.  To  permit  the  acceptance  of  the  bonds  and/or  in- 
terest coupons  of  the  county  or  municipality  in  payment  of  these  taxes  might 
paralyze  the  whole  operations  of  the  governmental  service.  Certainly,  in 
the  absence  of  direct  and  positive  authorization,  the  use  of  such  bonds  and/or 
interest  coupons  for  such  purposes  would  be  contrary  to  public  policy.  Other 
questions  might  arise  should  there  be  assumed  legislative  authority  for 
such  action. 


Taxation  Joint  Stock  Land  Banks 

23  March,  1932. 

Your  letter  upon  above  subject  has  been  held  in  abeyance,  but  we  have 
received  request  now  to  answer  the  same. 

In  your  letter  (of  January  16),  you  ask  a  number  of  questions,  cate- 
gorically, and  which,  I  think,  can  be  more  conveniently  answered  without 
reference  to  the  formal  divisions  of  the  subject  in  your  inquiry. 
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The  taxation  of  Joint  Stock  Land  Banks,  operating  under  the  Federal  law, 
is  governed  by  Chapter  245,  Act  of  July  17,  1916,  Section  2&,  Stat.  380.  See 
U.  S.  C.  A.,  Title  12,  Section  931:  "Every  Federal  land  bank  and  every 
national  farm  loan  association,  including  the  capital  and  reserve  or  surplus 
therein  and  the  income  derived  therefrom,  shall  be  exempt  from  Federal, 
State,  municipal,  and  local  taxation,  except  taxes  upon  real  estate  held, 
purchased,  or  taken  by  said  bank  or  association  under  the  provisions  of  Sec- 
tion 761  and  Section  781  of  this  Chapter.  First  mortgages  executed  to 
Federal  land  banks,  or  to  joint-stock  land  banks,  and  farm  loan  bonds  issued 
under  the  provisions  of  this  Chapter,  shall  be  deemed  and  held  to  be  instru- 
mentalities of  the  Government  of  the  United  States,  and  as  such  they  and 
the  income  derived  therefrom  shall  be  exempt  from  Federal,  State,  muiiicipal 
and  local  taxation." 

Therefore,  such  Joint  Stock  Land  Banks  are  not  subject  to  the  State  income 
tax.  That  being  true,  it  becomes  necessary  to  answer  the  question  as  to 
how  such  tax  might  be  assessed. 

While  our  Revenue  Act  provides  the  method  by  which  there  may  be  a 
revision  of  income  tax.  Sections  340  and  341  (R  and  A),  I  do  not  think  that 
any  bank  which  has  paid  an  income  tax  voluntarily,  and  not  under  protest, 
could  recover  the  same  back  out  of  the  State;  because  such  a  proceeding 
would  not  be  in  the  nature  of  revision  and  appeal  at  all,  but  would  be  to 
recover  back  the  tax,  all  of  which,  it  would  be  contended,  was  contrary  to  law. 

By  the  terms  of  the  above  cited  statute,  it  will  be  seen  that  the  only 
property  tax  for  which  the  Joint  Stock  Land  Banks  are  liable  is  a  property 
tax  on  real  estate  held,  purchased  or  taken  under  the  provisions  of  Section 
781  of  Chapter  245,  aforesaid.  Under  Section  781,  such  bank  may  acquire 
and  dispose  of — (a)  "Such  property,  real  or  personal,  as  may  be  necessary 
or  convenient  for  the  transaction  of  its  business,  which,  however,  may  be 
in  part,  leased  to  others  for  revenue  purposes,  (b)  Parcels  of  land  acquired 
in  satisfaction  of  debts,  or  purchased  at  sales  under  judgments,  decrees  and 
mortgages  held  by  it."  While  this  real  estate  is  subject  to  State  tax,  I  do 
not  know  whether  or  net  such  tax  has  been  regularly  assessed  or  what 
procedure  has  been  pursued  with  reference  thereto.  If  the  taxes  nave  not 
been  collected  upon  such  real  property,  in  my  judgment,  the  State  could 
go  back  at  least  three  years  and  collect  the  same. 

Some  of  the  questions  asked  in  the  letter  are  hypothetical,  and  I  think 
the   foregoing  answers  them  all. 


Marble  Yards — Located  Business — Non-Residents 

29  August,  1931. 

This  office  is  in  receipt  of  your  letter  of  August  26  in  relation  to  con- 
struction of  Section  160,  "Marble  Yards,"  of  the  Revenue  Act  of  1931. 

The  Revenue  Department  has  interpreted  this  Section  as  imposing  the 
single  tax  on  the  place  where  the  business  is  carried  on — that  is  regarding 
it  as  a  located  business.  This  means  that  where  one  having  a  marble  yard 
in  one  city  in  North  Carolina,  at  which  place  he  manufactures  his  product, 
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and  erects  the  monuments  at  that  city  and  in  various  other  towns  and 
cities  in  the  State,  he  would  be  liable  to  the  tax  only  in  the  town  where 
he  carries  on  his  located  business — that  is,  at  the  place  of  manufacture. 
It  follows,  then,  that  if  the  person  to  whom  you  refer  has  a  located  place 
of  business  in  another  town  in  North  Carolina  where  he  manufactures  his 
monuments,  he  would  not  be  liable  for  this  additional  tax  simply  because 
he  erects  some  of  them  in  Raleigh. 

Of  course,  a  non-resident  of  the  State,  without  a  located  place  of  business 
here  where  he  manufactures  his  product,  would  be  liable  to  the  tax  at  his 
located  place  of  business  in  the  State. 


OPINIONS  TO  STATE  HIGHWAY  COMMISSION 


Motor  Vehicles  in  Interstate  Commeece;    Prohibited  Width 

10  February,  1931. 

Senator  H.  S.  Ward  of  Beaufort,  in  a  letter  to  you  dated  February  6, 
requests  you  to  take  the  opinion  of  the  Attorney  General  as  to  whether  or 
not  a  bus  or  truck  engaged  in  interstate  commerce  can  be  prohibited  from 
using  the  highways  of  North  Carolina,  when  it  has  a  total  outside  width 
of  96  inches,  notwithstanding  the  provisions  of  Section  34  of  Chapter  148 
Public  Laws  1927.  That  Section,  so  far  as  material  to  the  discussion,  is  as 
follows : 

No  vehicle  shall  exceed  a  total  outside  width,  including  any  load 
thereon,  of  ninety  inches,  except  that  the  limitations  as  to  the  size 
of  vehicles  stated  in  this  Section  shall  not  apply  to  implements  of 
husbandry  temporarily  propelled  or  moved  upon  the  public  high- 
ways." 

It  is  said,  though  we  have  not  the  means  of  verifying  the  truth  of  that 
statement,  that  there  are  only  two  states  in  the  Union  which  do  not  permit 
motor  vehicles  of  an  outside  width  of  96  inches  and  those  states  are  North 
Carolina  and  Florida.  Quite  a  number,  both  of  trucks  and  busses,  are  using 
the  highways  of  North  Carolina  though  they  exceed  the  ninety  inches  of 
the  statute  in  hauling  loads  of  passengers  in  interstate  commerce  through 
the  State  or  into  the  State  and  with  an  immediate  return  to  the  State  of 
their  residence. 

Section  18  of  Chapter  122  Public  LaAvs  1927,  as  amended  in  1929,  deals 
with  registration  by  non-residents.  The  general  effect  of  Section  18  may 
be  stated  as  follows: 

It  divides  foreign  motor  vehicles  into  three  classes  to  determine  whether 
they  shall  be  required  to  carry  a  local  license   plate: 

1.  Non-resident  motor  vehicles  not  required  to  be  registered  if 
the  State  from  which  they  come  grants  the  same  privilege  to  motor 
vehicles  from  this  State. 

2.  Motor  vehicles  coming  from  a  State  which  has  not  this  recipro- 
cal provision  must  be  registered  and  license  obtained  for  them  with- 
in sixty  days  from  the  time  of  entering  the  State. 

3.  Non-residents  carrying  on  business  within  this  State  and  regu- 
larly operating  in  such  business  motor  vehicles  are  required  to  regis- 
ter such  vehicles  and  pay  the  same  fees  therefor  as  is  required  with 
reference  to  like  vehicles  owned  by  residents  of  this  State. 

There  is,  in  Section  18,  a  qualification  to  number  one  to  this  effect: 

"That  the  owners  of  the  foreign  motor  vehicle  have  complied  with 
the  provisions  of  the  law  of  the  State  of  their  residence,  relative  to 
the  registration  and  equipment  of  their  motor  vehicles. 

Your  department  has  construed  the  word  "equipment"  as  including  the 
width  of  the  particular  motor  vehicle.     Senator  Ward  denies  that  the  term 
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"equipment"  is  bi-oad  enough  to  describe  a  motor  vehicle  wider  tlian  our 
statute  provides. 

We  thinli  the  Senator  is  mistaken.  The  term  "equipment"  means  the 
provision  of  wliatever  is  needed  for  efficient  action  or  service.  A  motor 
vehicle  is  equipped  with  a  sixty  horse  power  engine.  It  is  equipped  with 
a  body  9.6  feet  wide.  Unless  this  meaning  is  given  to  the  term  "equipment," 
as  contained  in  the  statute,  then  it  means  nothing  at  all  in  that  connection. 

There  is  another  aspect  of  the  question  that  should  be  presented.  These 
motor  vehicles  wider  than  allowed  by  our  statute  are  operated  in  interstate 
commerce.  The  United  States  Supreme  Court  has  never  dealt  directly  with 
the  question  as  to  whether  or  not  a  state  could  prohibit  the  operation  of  a 
motor  vehicle  within  its  limits  in  interstate  commerce,  when  its  dimensions 
are  greater  than  those  allowed  domestic  motor  vehicles  and  when  those 
dimensions  are  not  such  as  to  constitute  the  vehicles  a  positive  obstruction 
of  the  highways  or  a  menace  to  others  using  the  highways. 

The  United  States  Supreme  Court  has  sustained  regulations  of  states, 
though  applied  to  foreign  cars  engaged  in  interstate  commerce.  In  Hendricks 
vs.  Maryland  235  U.  S.,  610,  it  was  said: 

"In  the  absence  of  national  legislation  covering  the  subject,  the  state  may 
rightfully  prescribe  uniform  regulations  necessary  for  public  safety  and  order 
in  respect  to  the  operation  on  its  highways  of  all  motor  vehicles,  those 
moving  in  interstate  commerce  as  well  as  others." 

In  Cane  vs.  New  Jersey,  242  U.  S.,  160,  it  is  said: 

"The  power  of  a  state  to  regulate  the  use  of  motor  vehicles  on  its  highways 
has  been  recently  construed  by  this  court  and  broadly  sustained.  It  extends 
to  non-residents  as  well  as  to  residents.  It  includes  the  right  to  exact  rea- 
sonable compensation  for  special  facilities  afforded  as  well  as  reasonable  pro- 
visions to  secure  safety,  and  it  is  properly  exercised  in  imposing  a  license 
fee  graduated  according  to  the  horse  power  of  the  engines." 

The  court  has  since  applied  these  principles  to  various  kinds  of  regulation 
in  Interstate  Bus  Corporation  vs.  Holyoke  Raihcay  Co.,  273  U.  S.,  45;  Clark 
vs.  Poor.  274  U.  S.  554;  Carley  vs.  Snook.  281  U.  S.  66;  Interstate  Bus  Cor- 
poration vs.  Blodgett,  276  U.  S.,  245. 

In  the  latter  case  the  court  stated:  "But  we  need  not  consider  whether 
the  principle  relied  on  goes  so  far  as  to  prevent  a  state  from  excluding 
from  its  highways  a  motor  carrier  which  refuses  to  pay  a  charge  for  their 
use." 

This  shows,  of  course,  that  the  right  to  exclude  from  the  highways  of 
the  state  foreign  busses  or  trucks  of  the  description  hereinbefore  given  is 
still  undetermined.  This  being  true,  we,  of  course,  would  not  undertake  to 
determine  the  question  in  advance. 

Unless  there  is  careful  co-operation  among  the  states  in  the  operation 
of  busses  and  trucks  in  interstate  commerce,  so  as  to  prevent  unreasonable 
interference  with  commerce.  Congress  will  step  in  by  an  act,  which  will 
supersede  all   state  regulations   and   impose   that   duty   upon   a   commission 
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established   by   the   Federal    Government,   with   all  the  inconveniences   that 
would  ensue  to  the  state  from  the  carrying  into  effect  of  such  programme. 
We  think,  therefore,  that  your  dealing  with  these  large  trucks  and  Fusses 
has  been  justified  by  the  situation. 


Motor  Vehicles;   Trailers 

4   June,    1931. 

The  recent  General  Assembly  enacted  into  law  House  Bill  No.  247.  That, 
in  part,  amends  and  re-enacts  sections  34,  36,  38  and  41  of  chapter  148  Pub- 
lic Laws  1927,  the  act  of  1927  known  as  a  uniform  act  regulating  the  opera- 
tion of  vehicles  on  highways. 

The  question  propounded  by  you  relates  wholly  to  the  effect  of  the  change 
of  section  41  as  to  whether  or  not  the  new  section  41  permits  a  motor  veEicle 
with  a  semi-trailer  to  draw,  in  addition  thereto,  another  vehicle  or  trailer. 

We  think  this  question  should  be  answered  in  the  negative.  Sub-section 
(a)  of  section  41  of  the  old  act  was  re-written.  That  sub-section  is  as  fol- 
lows: 

"No  motor  vehicle  shall  be  driven  upon  any  highway  drawing  or  having 
attached  thereto  more  than  one  other  vehicle." 

The  old  sub-section   (a)   creates  an  exception  as  folloAvs: 

"Except  that  a  motor  vehicle  with  a  semi-trailer  may  draw,  in  addition 
thereto,  one  other  vehicle. 

The  new  sub-section  (a)   of  section  41  is  as  follows: 

"No  motor  vehicle  shall  be  driven  upon  any  highway  drawing  or  having 
attached  thereto  more  than  one  trailer  or  semi-trailer." 

The  effect  of  this  is,  of  course,  to  eliminate  the  exception  from  the  act  and 
forbid  any  motor  vehicle  to  be  driven  upon  any  highway  having  attached 
thereto  more  than  one  trailer  or  having  attached  thereto  more  than  one 
semi-trailer.  The  very  fact  that  the  exception  is  stricken  out,  it  seems  to 
us,  is  a  declaration  by  the  Legislature  that  the  motor  vehicle  shall  not  have 
attached  thereto  a  semi-trailer  and  also  a  trailer.  It  may  have  either,  but 
only  one  of  them. 

This  particular  part  of  the  act  is  in  force  and  effect  from  and  after  April 
2,  1931,  when  it  was  ratified.  The  other  provisions  of  the  act  which  do  not 
become  effective  at  that  date,  have  stated  in  them  expressly  the  date  from 
which  they  shall  become  effective. 


Unauthorized  Practice  of  Law;  Chapter  157,  P.  L.  1931,  Unlicensed  Rep- 
resentative OF  Highway  Commission  Appearing  Before  Indlstrial 
Commission 

16   September,    1931 

Referring  to  your  letter  of  the  15th  as  to  whether  or  not  a  representative 
of  the  Highway  Commission,  who  is  not  a  licensed  lawyer,  may  appear  be- 
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fore  a  member  of  the  Industrial  Commission  and  represent  the  Highway 
Commission  without  violation  of  Chapter  157,  Public  Laws  1931,  relating 
to  unauthorized  practice  of  law,  I  will  say  that  much  depends  upon  the 
character  of  the  appearance  and   representation. 

I  think  that  when  a  member  of  the  Industrial  Commission  is  sitting  for 
the  hearing  of  a  matter  within  the  jurisdiction  of  the  Industrial  Commis- 
sion, an  apppearance  before  him  in  such  matter  would  be  an  appearance 
before  the  Board,  inasmuch  as  he  hears  matters  subject  to  appeal  to  tE^e 
full  Board.  I  cannot  get  the  consent  of  my  mind  to  hold  that  the  State, 
either  by  reason  of  its  sovereignty,  or  a  corporation,  by  reason  if  its  right, 
If  such  exists,  to  appear  in  propria  persona,  could  lawfully  have  a  represen- 
tative who  is  not  a  licensed  lawyer  to  appear  before  the  body  and  perform 
all  the  functions  of  a  lawyer,  and  not  be  in  violation  of  the  law.  It  seems 
to  me  that  it  was  the  intention  of  the  act,  in  part,  to  prevent  that)  very 
thing. 

I  realize  the  inconvenience  that  it  may  give  the  department,  but  I  am  of 
opinion  that  it  cannot  have  hearings  on  matters  in  which  it  is  interested 
formally  conducted  by  any  other  than  a  licensed  attorney  before  the  bodies 
mentioned  in  the  act. 


Employees  of  Highway  Commission,  Peison  Division;  Authority  of  Direc- 
tor or  Personnei,  to  Make  Rules  and  Regulations;    None  Given 

22  March  1932. 

Under  date  of  March  15  you  submit  to  me  copy  of  "Rules  regulating  the 
employment  of  certain  employees  of  the  Highway  Commission  in  the  Pris- 
on Division — effective  April  1,  1932,"  recently  promulgated  and  sent  to  you 
by  the  Director  of  Personnel.  You  ask  my  opinion  as  to  whether  the  Direc- 
tor of  Personnel  has  power  and  authority  under  Chaper  277,  Public  Laws 
of  1931,  to  establish  such  rules  for  the  State  Highway  Commission  and  re- 
quire conformance  to  them. 

In  am  of  opinion  that  the  Director  of  Personnel  does  not  have  such  power 
and  authority. 

The  rights,  duties  and  powers  of  the  Highway  Commission  with  respect 
to  employment  of  subordinates  were  contained  in  the  original  Highway  Com- 
mission Act  of  1921.  By  Chapter  145,  Public  Laws  of  1931,  C.  S.  3846.f  was 
amended  and  rewritten.  Among  other  things,  it  provided  that  the  State 
Highway  Commisssion  created  by  that  act  should  "succeed  to  all  tfie  rights, 
powers,  duties  and  obligations  of  the  existing  Highway  Commission."  The 
concluding  sentence  in  section  28  of  the  Highway  Act  of  1931  is: 

All  necessary  directors,  physicians,  guards  or  supervisors,  or 
any  other  necessary  employees  for  the  proper  care,  keep  and  hand- 
ling of  such  prisoners,  shall  be  employed  by  the  State  Highway  Com- 
mission by  and  with  the  consent  and  approval  of  the  Governor,  and 
serve  at  the  pleasure  of  the  State  Highway  Commission. 

There  is  nothing  in  Chapter  277,  Public  Laws  of  1931,  creating  the  office 
of  Director  of  Personnel,  which  divests  the   State  Highway  Commission  of 
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the  powers  specifically  conferred  upon  it  by  the  acts  referred  to,  or  which 
confers  upon  the  Director  of  Personnel  the  power  or  authority  to  establish 
or  promulgate  rules  and  regulations  of  the  nature  submitted  to  me  with 
your  letter  of  March  15. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Part  Ti.aik  Health  Officers — Recfiving  Aid 

8  June  1931. 

In  your  letter  of  June  4,  1931,  you  request  of  this  office  an  interpretation 
of  the  last  clause  of  section  22 V2  of  the  Appropriation  Act  of  1931.  That 
clause  is  as  follows: 

That  counties  desiring  part  time  health  officers  shall  be  entitled 
to  receive  the  same  aid  in  proportion  to  the  county  expenses  for 
county  health  work  as  counties  having  a  whole  time  health  officer. 

This  provision  of  the  act  provides,  in  general  terms,  the  method  by  which 
the  funds  provided  in  the  act  are  to  be  administered  in  their  relation  to 
counties  having  a  part  time  health  officer.  It  is  a  proper  and  natural  inter- 
pretation, allowing  some  play  of  discretion  to  the  State  Board  of  Health: 

1st.     In  determining  what  is  the  same  aid;  and 
2nd.     Whether  that  aid  is  in  proportion  to  the  county  expenses  of 
the  particular  county. 

We  do  not  interpret  the  act  as  meaning  necessarily  an  arithmetical  pro- 
portion, though  that  would  be  one  of  the  elements  in  the  proposition.  Con- 
ditions may  be  different  in  particular  counties,  under  such  a  broad  and 
general  classification.  All  we  can  suggest  here  is  that  this  allocation  of 
funds  should  be  fixed  after  taking  into  consideration  all  the  circumstances 
of  the  particular  case,  always  keeping  in  mind  that  the  particular  counties 
described  must  be  dealt  with  so  far  as  aid  is  concerned,  in  the  same  general 
way  that  other  counties  having  whole  time  health  officers  are  to  be  dealt 
with. 

To  this  extent  only  has  the  State  Board  of  Health  any  discretion  in  the 
matter. 

Attaching  Tags  to  Bedding 

28  September  1931. 

In  answer  to  your  inquiry  of  September  26,  based  upon  the  request  of 
The  Rome  Company,  Baltimore,  Maryland,  to  be  permitted  to  fasten  tags  to 
bedding  with  a  clip  arrangement,  and  as  to  whether  or  not  this  would  be 
permitted  under  the  Sanitary  Bedding  Law  of  1923,  I  will  say  that  I  thor- 
oughly approve  of  your  letter  of  September  11,  1931  to  that  company,  to  the 
effect  that  the  tags  must  be  attached  strictly  in  accordance  with  the  statute. 

It  is  evident  that  this  act  contemplates  a  more  secure  fastening  of  the  tag 
to  the  bedding,  and,  also,  I  think  the  question  probably  arose  in  the  minds 
of  those  who  drew  and  passed  the  bill  as  to  the  most  permanent  form  of 
fastening  the  tag  and  this  is  reflected  in  the  act.  I  think  it  must  be  sewed 
to  the  bedding,  as  required  in  the  statute. 
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Practice  of  Naturopathy 

4  February  1932. 

Inquiry  has  been  made  with  regard  to  the  status  of  practitioners  of 
Naturopathy.  Such  practitioners  come  under  the  provisions  of  C.  S.  6704, 
and  generally  under  the  provisions  of  Ai'ticle  5th,  Chapter  110,  Consolidated 
Statutes,  relating  to  medicine  and  allied  occupations.  By  C.  S.  6704,  Na- 
turopathists,  with  "other  non-drug  giving  practitioners,  are  licensed  by  the 
Board  of  Osteopathy."  Section  6708  provides  that  any  "non-drug  giving  prac- 
titioner who  practices  without  compliance  with  the  provisions  of  these  laws 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fined 
not  less  than  $25.00  nor  more  than  $100.00  for  each  offence  or  imprison- 
ment not  less  than  three  months  nor  more  than  six  months  in  the  county 
jail." 


OPINIONS  TO  DIRECTOR  OF  LOCAL 
GOVERNMENT 


Fees  Collected  By  Salaried  Officebs;    Alamance  County 

9  July  1930. 

You  call  my  attention  to  Chapter  617,  Public  Local  Laws  of  1911,  relating 
to  salaries  of  certain  officers  of  Alamance  County.  This  act  directs  these 
several  officers  to  collect  all  the  fees,  commissions,  profits  and  emoluments 
belonging  or  appertaining  to  the  offices,  faithfully  account  for  the  same,  and 
pay  them  into  the  county  treasury.  The  salaries  set  out  in  the  act  are  to  be 
paid  to  the  several  officers  by  the  county  treasurer  at  the  times  and  in  the 
amounts  designated. 

You  inquire  whether  the  fees  so  received  and  collected  by  these  officers 
and  paid  into  the  county  treasury  belong  to  the  general  fund  of  said  county, 
or  otherwise.  I  am  of  opinion  that  they  belong  to  the  general  fund  of  the 
county. 


County  Supervisor  of  Taxes;  When  Auditor  Need  Not  Be  Freeholder 

23  December  1930. 

Your  letter  of  December  22  received.     I  quote  from  letter  heretofore  writ- 
ten by  the  Department  on  the  same  general  subject: 

We  agree  with  you  that  when  the  county  commissioners  impose 
the  duty  of  county  supervisor  of  taxes  upon  the  auditor,  etc.,  it 
would  not  be  necessary  for  that  particular  officer  to  be  a  freeholder 
in  the  county,  as  it  seems  that  that  qualification  is  required  only  of  a 
county  supervisor  of  taxes,  appointed  at  large. 


Depository   Security;    Discretion   of  Commission 

17  March  1931 

In  your  letter  of  March  13,  you  inquire  whether  or  not  the  local  govern- 
ment commission  has  any  discretion  with  respect  to  enforcing  the  pro- 
visions of  the  act,  section  32  to  deposit  funds  of  units  in  a  local  depository 
and  adequately  secured  by  the  bond  or  deposit  required  by  said  section  32. 

Section  32  contains  no  provisions  similar  to  that  of  section  30,  relating  to 
sinking  funds.  The  thirty  days'  time  there  has  no  application  to  section 
32.  The  latter  section  requires  security  for  the  unit's  deposit.  If  no  bank 
or  trust  company  can  be  found  in  the  county  which  is  able  to  safeguard 
the  funds,  the  officer  having  the  custody  of  the  funds  may  deposit  the  same 
in  any  bank  or  trust  company,  organized  under  the  laws  of  the  United 
States  or  of  any  state  which  is  able  and  willing  to  give  such  security.  (Sec- 
tion 34.) 
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Section  33  provides  for  a  report  to  the  commission  by  the  officers  having 
the  custody  of  the  funds  of  any  unit  on  the  first  days  of  January  and  July 
of  each  year  and  at  other  times  upon  the  direction  of  the  commission  or 
director. 

We  suppose  that  one  of  the  first  duties  of  tlie  commission  or  the  director, 
as  the  commission  may  determine,  will  be  to  secure  these  reports  at  once, 
in  order  that  they  may  determine  whether  the  law  has  been  complied  with 
by  the  particular  unit  involved.  This,  of  course,  would  take  some  time.  If, 
however,  the  commission  has  information  otherwise  of  the  insecurity  of  the 
funds  of  a  particular  unit,  the  director  may  communicate  with-  that  unit 
at  once  and  see  that  such  funds  are  adequately  secured.  The  time  for  per- 
forming these  duties  would  be  largely  fixed  then,  by  the  Local  Government 
Commission.     There  is  no  statutory  time  given. 


Chief    Clerk    Treasurer's    Offjie;    Aithoritv    of 

28  April  1931 

You  request  of  this  office  a  statement  of  the  authority  of  the  Chief  Clerk 
In  the  State  Treasurer's  office  to  act  for  the  State  Treasurer  during  his  neces- 
sary absence  from  the  office. 

The  general  rule  is  that  a  public  officer  may  deputize  a  clerk  in  his 
office  to  do  for  him  and  in  his  behalf,  all  those  things  which  is  incumbent 
for  the  officer  to  do  under  the  statutes  or  general  law,  except  those  that 
involve  the  exercise  of  discretion  in  the  sense  that  they  are  judicial  in  their 
character.  The  mere  administrative  functions,  then,  of  a  public  officer, 
speaking  generally,  may  be  exercised  by  his  deputy  or  agent  in  the  conduct 
of  the  office.  There  must,  however,  even  in  the  performance  of  these  admin- 
istrative duties,  be  conferred  upon  the  clei*k,  so  deputized,  express  authority 
to  act  in  the  matters  involved. 

So  far  as  the  Treasurer's  office  is  concerned,  there  is  express  statutory 
authority  given  the  Treasurer  to  impose  certain  duties  upon  his  clerk  as 
follows : 

C.  S.  7690.  May  At  thorize  Chief  Clerk  to  Act  for  Him;  Treas- 
urer Liable.  The  Treasurer  may  authorize  his  Chief  Clerk  to  per- 
form any  duties  pertaining  to  the  office,  except  signing  checks;  but 
the  Treasurer  is  responsible  for  the  conduct  of  all  his  clerks. 

The  only  case  in  which  our  Supreme  Court  has  dealt  with  this  section  of 
the  Consolidated  Statutes,  is  Jackson  v.  Martin.  136  N.  C,  196,  which  is  not 
material  upon  the  point  discussed  in  this  opinion. 

It  is  admitted  that  the  words  used  in  this  section,  defining  the  exception 
to  the  deputation  of  the  deputies  of  the  office  to  the  Chief  Clerk — "except  sign- 
ing checks" — might  be  made  more  definite.  We  think,  however,  that  what 
the  General  Assembly  meant  by  incorporating  this  exception  in  the  act 
was  that  the  Chief  Clerk  could  have  no  authority  to  draw  checks,  whicE"  in 
their  essential  nature  were  orders  to  pay  a  particular  drawee  out  of  the 
funds  of  the  State  itself.  The  reason  for  this  exception  may  be  found  in  the 
principle  established  by    the    decisions    of    our    Supreme    Court — that  the 
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Treasurer,  in  drawing  a  State  warrant  or  check,  must  ascertain  that  the 
check  or  warrant  was  legally  drawn  and  that  an  appropriation  made  by 
the  General  Assembly  was  available  to  pay  the  particular  warrant.  This 
function  being  essentially  judicial,  could  not  be  delegated  by  him. 

Bank  v.  Worth,  117  N.  C— 146. 
Garner  v.  Worth,  122  N.  C— 250. 

If,  then,  we  apply  this  principle  to  the  problems  presented  by  you  in  your 
communications  of  April  28,  they  do  not  seem  so  difficult.  All  these 
problems  arise  out  of  the  enactment  of  the  recent  Local  Government  Act 
and  of  the  duties  imposed  upon  the  State  Treasurer  by  that  act.  It  is  observ- 
able, in  the  first  place,  that  all  of  these  duties  are  essentially  clerical — that,, 
so  far  as  endorsing  a  check  payable  to  the  State  Treasurer  is  concerned  he  is 
a  simple  conduit  to  pass  the  draft  on  to  those  entitled  to  its  proceeds. 

Your  questions  are  stated  in  your  letter  thus: 

Q.  May  the  Chief  Clerk  of  the  Treasurer's  office  sign  a  draft  on  the  pur- 
chaser of  bonds  and  notes,  when  such  draft  is  payable  to  the  order  of  the 
State  Treasury. 

A.     Yes. 

Q.  May  the  Chief  Clerk  In  the  State  Treasurer's  office  endorse  a  cashier's 
check  payable  to  the  State  Treasurer;  such  check  being  deposited  by  the 
purchaser  of  bonds  or  notes  to  secure  his  bid  at  the  sale  and  to  be  attached 
to  the  draft  in  question  one,  above,  for  the  proceeds  of  the  sale? 

A.     Yes. 

Q.  May  the  Chief  Clerk  in  the  State  Treasurer's  office  sign  a  letter  of 
instruction  to  a  local  bank,  relative  to  the  draft  and  check  in  questions  one 
and  two  above,  and  in  such  letter  instruct  such  bank  to  forward  certain 
bonds  to  New  York  attorneys  for  legal  opinion  and  these  attorneys  in  turn 
to  forward  these  bonds  to  the  correspondent  bank  to  be  delivered  upon 
payment  of  the  draft? 

A.     Yes. 

Q.  May  the  Chief  Clerk  in  the  State  Treasurer's  office  sign  a  treasurer's 
receipt  for  the  proceeds  of  bonds  or  notes;  such  receipt  to  be  delivered  with 
a  draft  in  question  one  above,  to  the  purchaser  upon  payment  at  the  corres- 
pondent bank  of  the  draft  in  full? 

A.     Yes. 

Q.  The  bond  attorneys,  who  are  to  pass  upon  a  certain  issue  of  bonds, 
have  requested  that  they  be  furnished  a  statement  from  the  State  Treasurer 
regarding  his  application  of  the  proceeds  from  the  sale  of  the  bond  issue.  In 
instances  of  funding  bonds,  the  attorneys  request  that  the  State  Treasurer 
certify  that  he  shall  remit  the  proceeds  from  the  sale  at  such  places  where 
outstanding  obligations  of  the  local  unit  are  payable.  Do  you  think  the 
Chief  Clerk  in  the  State  Treasurer's  office  may  sign  this  statement  for  the 
Treasurer. 

A.     Yes. 
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Q.  A  town  recently  sold  $87,500  of  bonds  to  fund  outstanding,  floating 
indebtedness.  The  bonds  were  sold  to  a  firm  in  Toledo,  Ohio,  and  are  ready 
for  shipment.  The  procedure  will  be  to  forward  through  a  local  bank,  a 
draft  upon  the  purchaser  and,  in  accordance  with  the  wishes  of  the  town 
officers,  the  draft  will  be  made  payable  to  the  order  of  the  Central  Hanover 
Bank  &  Trust  Company  of  New  York  City,  to  be  credited  to  the  account  of 
the  town.  Notes  maturing  within  the  next  few  days  will  be  presented  to 
that  bank  and  trust  company  for  payment.  Can  the  State  Treasurer  sign 
this  draft  through  his  Chief  Clerk? 

A.     Yes. 

In  each  of  them,  we  have  substituted  "Chief  Clerk  of  the  Treasurer's 
office,"  for  that  is  the  statutory  term  that  describes  Major  Moody.  To  each 
of  these  questions,  then,  we  answer  "Yes,"  and  that  answer  is  appended  to 
each  of  them. 

It  must  be  understood  that  the  Chief  Clerk,  throughout  the  whole  pro- 
cedure, is  acting  for,  and  in  behalf  of,  the  State  Treasurer  upon  express 
written  authority.  It  must  be  further  understood  that  there  are  certain 
duties  imposed  upon  the  State  Treasurer,  as  a  member  of  the  Commission, 
which  are  in  their  nature  judicial  and  so,  cannot  be  delegated  to  the  Chief 
Clerk.  It  must  be  further  understood  that  each  batch  of  papers,  in  which 
te  Chief  Clerk  purports  to  act  as  aforesaid  for  the  State  Treasurer  must 
be  accompanied  by  a  properly  certified  and  identified  copy  of  his  authority 
so  to  act. 


Investment  Sinking  Funds 

29  April  1981 

In  your  letter  of  April  27,  you  state  that  you  have  a  case  where  there  was 
an  agreement  by  the  Board  of  County  Commissioners  to  make  a  loan  of 
part  of  the  sinking  fund  on  real  estate,  several  months  before  the  act  went 
into  effect.  The  money,  however,  was  not  available  at  that  time,  but  the 
mortgage  was  prepared,  executed  and  delivered  to  the  trustees,  with  tEe 
understanding  that  the  money  was  to  be  turned  over  to  the  borrower  as 
soon  as  the  interest  was  collected  from  other  loans.  This  money  was  not 
delivered  to  the  borrower  before  the  effective  date  of  the  recent  Local  Gov- 
ernment Act.  You  inquire  whether  the  money  can  now  be  delivered  to  the 
borrower,  notwithstanding  the  provisions  of  section  29  of  the  act. 

Section  29  prescribes,  in  specific  terms,  the  kind  of  security  in  which 
sinking  funds  can  be  invested.  As  first  mortgages  on  real  estate  are  not 
included  in  those  securities,   they  are  necessarily  excluded   as  securities. 

Section  30  requires  the  Director  to  investigate  as  to  the  kind  of  securities 
that  have  been  taken  for  sinking  funds  already  created.  If  he  discovers  that 
such  sinking  funds  are  not  properly  invested,  he  is  required  to  give  notice 
to  the  officers  having  control  of  the  sinking  fund  to  change  the  investment 
to  accord  with  those  prescribed  in  the  act.  After  such  notice,  the  officer  is 
required  to  sell  the  security  within  nine  months     after  notification  by  the 
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Director.  The  Commission,  in  its  discretion,  may  extend  this  time,  but  no 
longer  than  twelve  months  from  the  time  of  the  order  giving  the  extension. 

If,  therefore,  this  transaction  is  completed,  notwithstanding  the  act,  it 
Avould  be  your  duty  at  once  to  give  notice  that  the  investment  must  be 
changed.  The  effect  of  this,  of  course,  would  be,  to  a  certain  extent,  to  modify 
the  salutary  provisions  of  the  act. 

We  think,  therefore,  that  you  can  intervene  at  once  and  prohibit  the  com- 
pletion of  the  transaction  and  require  the  investment  to  be  made  in  accord- 
ance with  the  provisions  of  the  statute.  The  Supreme  Court  of  the  State 
seems  to  have  held  that  such  contracts  are  not  within  the  protection  of  the 
Federal  Constitution,  relating  to   the  obligation  of  contracts. 

Farmers  Banking  &  Trust  Co.  v.  Edgecombe  Co.,  196 

N.   C— 48. 

Graham  Go.  v.  Terry  &  Co..  194  N.  C— 22. 


Six  Months  School  Term  ;  15c  Property  Tax 

26  June  1931. 

Your  letter  of  June  22  received.  The  ad  valorem  tax  for  the  support  of 
the  six  months  school  is  to  be  levied  under  the  provisions  of  section  492, 
Chapter  427  (the  Revenue  Act)  of  1931.  In  each  county  it  is  to  be  at  such 
rate  as  "will  be  equal  to  a  levy  of  15c  on  each  $100  of  value  on  the  total 
value  of  real  and  personal  property  listed  and  assessed  in  each  such  county 
in  the  year  1930,  as  shown  in  the  official  reports  of  such  counties  to  the 
State." 

That  quotation  from  the  section,  and  the  other  provisions  in  it,  show  that 
it  is  not  intended  that  the  ad  valorem  tax  is  to  produce  a  net  sum  equal  to 
the  amount  which  will  be  raised  by  the  15c  on  the  1930  values. 

The  levies  required  to  be  made  under  the  school  acts  of  1927  and  1929 
were  directly  expressed  to  be  at  such  rate  as  would  produce  a  net  sum  equal 
to  the  amount  which  would  be  raised  by  the  tax  rate  prescribed  on  deter- 
mined values.  Naturally,  the  difference  between  the  language  used  in  this 
act  of  1931  and  that  in  the  acts  of  1927  and  1929  should  be  considered. 
Aside,  however,  from  such  significance,  it  is  clear  that  the  rate  to  be  levied 
under  section  492  of  the  Revenue  Act  of  1931  is  not  intended  or  required 
to  be  such  a  rate  as  would  produce  a  certain  net  amount.  Therefore,  the  rate 
to  be  levied  is  that  which  will  produce  a  gross  amount,  and  the  tax  collected 
and  remitted  to  the  State  Treasurer  would,  therefore,  be  subject  to  the  usual 
deduction.  This  view  is  further  confirmed  by  another  sentence  in  section 
492: 

The  tax  levy  herein  provided  for  shall  be  subject  to  the  same 
discounts  and  penalties  as  provided  by  law  for  other  county  taxes 
and  there  shall  be  allowed  the  same  percentage  for  collecting  such 
tax  as  for  other  county  taxes. 
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Drainage    Districts — Jurisdiction   of   Local   Government   Commission 

July  1931. 

The  Consolidated  Statutes,  Section  5312,  constitutes  Drainage  Districts, 
created  under  the  chapter  of  which  it  is  a  part,  political  subdivisions  of  the 
State,  and  it  is  the  opinion  of  this  department  that  jurisdiction  of  the  local 
Government  Commission  attaches  by  reason  of  Chapter  60,  Public  Laws  of 
1931,  in  the  matter  of  issuance  of  notes  by  such  districts  in  anticipation  of 
taxes,  and  that  your  commission  has  the  same  right  and  authority  in  the 
premises  that  it  has  in  the  case  of  any  other  unit  under  control  of  the  Local 
Government  Commission. 


Prepayment  Taxes  ;  Discount 

29  July,  1931. 

Section  805(8)  of  the  Machinery  Act  (Chapter  428,  Public  Laws  of  1931) 
provides  that  persons  desiring  to  make  prepayment  of  taxes  between 
July  1  and  October  1  of  any  year  may  do  so  and  receive  certain  discounts 
as  therein  set  out:  3  per  cent  if  paid  on  or  before  July  1;  2%  per  cent  if 
paid  on  or  before  August  1;  2  per  cent  if  paid  on  or  before  September  1; 
1%  per  cent  if  paid  on  or  before  October  1.  The  question  has  been  sub- 
mitted as  to  how  this  prepayment  of  taxes  may  be  made  in  view  of  the 
fact  that  the  tax  books  have  not  been  made  out  and  it  cannot  now  be 
definitely  known  the  exact  amount  of  taxes  for  which  any  particular  in- 
dividual is  liable. 

This  subsection  provides  that  the  payment  may  be  made  to  the  county 
or  city  accountant,  city  clerk,  auditor  or  treasurer,  as  the  governing  body 
of  the  county  or  town  may  direct.  When  the  payments  are  made,  the 
auditor  or  county  accountant  shall  certify  the  same  to  the  clerk  of  the  board 
of  county  commisisoners,  and  the  amount  paid  shall  be  credited,  together 
with  the  discount,  to  the  taxes  levied  against  the  taxpayer. 

By  the  inclusion  of  this  subsection  in  the  Machinery  Act,  it  was,  of  course, 
intended  that  the  appropriate  facility  should  be  afforded  taxpayers  for 
the  prepayment  of  their  taxes.  I  am  of  the  opinion  that  it  will  be  the  duty 
of  the  governing  body  of  the  county  or  town  to  designate  one  of  the  officers 
described  as  the  proper  person  to  whom  payment  shall  be  made.  The 
taxes  for  which  such  person  may  be  liable  shall  then  be  estimated  with 
such  degree  of  accuracy  as  may  be  possible.  The  taxpayer  may  then  pay  to 
the  officer  designated  such  sum,  and  have  the  same,  together  with  the  dis- 
count for  the  month  in  which  payment  is  made,  credited  on  his  tax  account. 
If  it  should  be  found,  when  the  tax  books  are  made  out,  that  the  sum  paid 
together  with  the  discount  allowed,  is  insufficient  to  meet  the  whole  of 
the  taxes  assessed  against  such  person,  he  would  be  liable  for,  and  required 
to  pay,  the  difference. 
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Sheibiff's  Commissions  on  Collex;tions — 15  Cent  Ad  Valorem  Tax  for  Schools 

31  July,  1931. 

Your  letter  of  July  30  received.  Section  492,  Chapter  427,  Public  Laws 
of  1931,  provides  for  a  fifteen  cent  property  tax  for  support  of  the  six 
months  school  term.  The  latter  part  of  the  first  sentence  in  the  fourth 
paragraph  declares  that  "there  shall  be  allowed  the  same  percentage  for 
collecting  such  taxes  as  for  other  county  taxes."  This,  then,  is  the  authority 
for  the  commission  to  the  sheriff  for  the  collection  of  these  taxes.  Of  course, 
these  commissions  will  go  to  the  sheriff  himself  if  he  is  not  on  salary,  or 
be  paid  into  the  general  fund  of  the  county  where  by  law  the  sheriff's  fees, 
commissions,  etc.,  go  into  that  fund. 

Section  22  of  Chapter  430,  Public   Laws  of  1931,  is  as  follows: 

No  sheriff,  tax  collector,  treasurer,  fiscal  agent,  or  other  officer  or 
agent  of  any  county  shall  be  allowed  to  receive  any  amount  out  of  the 
fund  received  hereunder  by  way  of  commissions  or  allowance  of  any 
kind  or  nature. 

The  "fund"  there  spoken  of  is  the  appropriation  made  for  the  support  of 
the  six  months  school  term  and  to  be  disbursed  for  that  purpose  under  the 
provisions  of  said  Chapter  430.  The  section  does  not  at  all  relate  to  the 
commissions  to  be  received  by  a  sheriff  for  collecting  the  fifteen  cent 
property  tax  under  section  492  of  Chapter  427.  Section  22  of  Chapter  430 
was  evidently  put  in  for  the  purpose  of  preventing  the  payment  of  any 
commissions  or  fees  for  the  disbursement  of  the  fund  set  aside  for  support 
of  the  six  months  school  term. 


Payment  of  Tax:  by  Check — Failure  of  Bank  Leaving  Check  Unpaid 

7  August,    1931. 
The  situation  presented  by  you  is  as  follows: 

A  taxpayer  presented  the  tax  collector  a  check  on  a  bank  in  payment 
of  his  1929  taxes;  the  sheriff  issued  receipt  and  deposited  the  check  in  a 
local  bank;  check  returned  to  the  bank  on  which  it  was  drawn  and  was 
charged  against  the  taxpayer's  account  and  cancelled.  The  taxpayer  now 
holds  the  tax  receipt  and  cancelled  check,  but  the  bank  on  which  it  was 
drawn  having,  in  the  meantime,  failed,  the  bank  of  deposit  charged  the 
check  back  to  the  account  of  the  tax  collector  and  it  has  not  been  paid. 

You  are  correct  in  your  opinion  that,  under  the  circumstances  men- 
tioned above,  the  tax  remains  unpaid  and  the  taxpayer  is  without  either  a 
remedy  or  defence,  in  so  far  as  the  State  is  concerned  and  the  tax  is  still 
collectible. 

Taxes  are  never  considered  paid  until  they  have  been  paid  in  legal 
tender  and  in  the  case  of  the  check  which  the  tax  collector  was  not  com- 
pelled to  take,  in  the  first  instance,  the  taxes  are  not  paid  until  the  check 
is    actually    collected    by    the    State. 

We  think  this  covers  the  situation. 
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Bonds  of  Political  Subdivisions — Exemption 

21  August,  1931. 

Your  letter  of  August  IS  received.  Subsection  1  of  section  306,  Ma- 
chinerj^  Act  of  1929,  attempts  to  exempt  bonds  of  political  subdivisions  of 
the  State  from  taxation,  but  only  such  bonds  as  should  be  thereafter  issued. 
The  same  provision  is  carried  in  a  similar  section  of  the  Machinery  Act 
of  1931. 

Commissioners  v.  Wehl),  160  N.  C,  594,  vvould  seem  to  indicate  what  the 
Court  would  say  on  the  constitutional  question  raised.  From  the  reasoning 
there,  it  would  seem  that  section  306  exempts  from  town  taxation  bonds  of 
a  town  when  held  and  owned  by  a  resident  of  such  town,  and  from  county 
taxation  bonds  of  a  county  when  held  and  owned  by  a  resident  of  that 
county.  I  am  of  opinion  that  the  Legislature  cannot  constitutionally  exempt 
bonds  of  one  subdivision  from  taxation  by  another  such  subdivision,  but 
that  the  Court  would  probably  sustain  the  exemption  only  to  the  extent 
as  just  stated. 


Public  and    Certibied  Accountants — Unregiste2ibd  Accountant^ — Contracts 
With   County   Board  of  Education  for   Axiditing 

21  August,  1931. 

You  inquire  whether,  in  the  exercise  of  the  authority  given  you  by 
Chapter  201,  Public  Laws  1929,  as  amended  by  Chapter  99,  Public  Laws 
1931,  you  have  the  right,  as  Director  of  local  Government,  to  approve  a  con- 
tract for  auditing  made  between  a  County  Board  of  Education  and  a  person 
who  is  not  registered  under  Chapter  261  Public  Laws  of  1925. 

Of  course  you  could  not  approve  a  contract  made  by  the  County  Board 
of  Education  with  a  person  who  could  not  make  such  a  contract  without 
violating  the  law,  and  the  answer  to  your  question  turns  upon  the  further 
question  as  to  whether  a  person  who  is  not  registered  under  the  1925  Act 
could  lawfully  make  such  a  contract.  I  am  of  opinion  that  the  1925  Act, 
as  amended,  does  not  carry  the  matter  to  utter  exclusion,  and  that,  under 
proper  circumstances,  you  have  the  right  to  approve  a  contract  of  this 
kind  made  with  such  unregistered  person. 

The  1929  Act  referred  to,  as  amended,  provides  that  no  contracts  or 
engagements  made  by  a  County  Board  of  Education  for  auditing  the  records 
shall  be  valid,  unless  reduced  to  writing  and  approved  by  the  Director  of 
Local  Government. 

Chapter  261  Public  Laws  1925,  (the  general  law  regulating  the  "Practice 
of  Accounting"),  in  section  6,  makes  it  unlawful  "for  any  person,  firm,  co- 
partnership or  association  to  engage  in  the  practice  of  public  accounting 
in  the  State  of  North  Carolina,  unless  such  person,  or  each  member  of  such 
firm,  copartnership  or  association  first  shall  have  received  from  the  State 
Board  of  Accountancy  a  certificate  of  qualification  admitting  him  to  practice 
as  a  certified  public  accountant.  The  subject  would  have  been  less  confusing 
except  for  the  definition  given  to  "the  practice  of  public  accounting"  in  an 
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amendment  to  this  law  made  by  Chapter  219,  Public  Laws  1929.     To  under- 
stand the  amendment,  we  will  see  how  the  law  originally  stood. 
Section  1  of  this  act  originally  contained  a  proviso  as  follows: 

That  nothing  in  this  act  shall  be  construed  to  prohibit  any  person, 
firm  or  corporation  from  performing  accounting  service  or  any  similar 
service  who  does  not  hold  himself  out  to  be  a  certified  public  accountant 
or  public  accountant  or  represent  that  such  service  is  performed  as  a 
certified  public  accountant  or  a  public  accountant. 

I  think  the  provisicns  of  this  original  section  of  the  1925  act  were  in  the 
mind  of  the  draughtsman  when  the  amendment  of  1929  was  drawn,  and 
they  are,  to  some  extent,  reflected  in  the  amendment.  This  is,  (as  bearing 
on  this  question),  as  follows: 

(Striking  out  all  of  section  1,  Chap.  261,  Public  Laws  1925,  including 
foregoing  proviso:)  "Section  1.  The  term  'Practice  of  Public  Accounting' 
as  used  in  this  act  is  defined  as  follows:  A  person  engaged  in  the  practice 
of  public  accounting,  within  the  meaning  of  this  act,  who  offers  his  or 
her  services  to  the  public  as  one  who  is  qualified  to  render  professional 
service  in  the  analysis,  verification  and  audit  of  financial  records  and  the 
interpretation  of  such  service  through  statements  and  reports."  Both  the 
grammar  and  the  logic  of  this  amendment  are  bad,  but  it  means  that  any 
person  of  the  character  described,  who  engages  in  the  business  of  accounting, 
is  "practicing  public  accounting"  within  the  meaning  of  the  act,  and  comes 
within  the  prohibition  of  section  6. 

The  purpose  of  the  original  1925  act,  before  the  amendment,  was  to 
protect  registered  or  certified  public  accountants  in  whatever  benefits  might 
accrue  to  them  by  way  of  prestige,  or  otherwise,  from  the  fact  of  registration 
or  certification,  and  to  prevent  unregistered  operators  from  using  such 
advantages,  but  we  must  confine  ourselves  strictly  to  the  foregoing 
amendment. 

It  is  true  that  in  certain  relations  and  within  limitations,  one  who  undei'- 
takes  to  perform  the  service  "holds  himself  out"  as  competent,  or  having 
the  requisite  skill  to  do  it,  but  I  do  not  think,  though,  that  this  presumption 
is  suflBcient  to  bring  the  person  who  makes  an  audit  ipso  facto  within  the 
definition  laid  down  in  this  statute.  There  are  too  many  elements  involved 
in  it. 

I  can  easily  see  how  a  man  of  only  ordinary  skill  and  not  claiming  to 
be  a  professional  "in  analysis,  verification  and  audit  of  financial  records 
and  the  interpretation  of  such  service  through  statements  and  reports," 
might  make  a  simple  audit  without  violating  the  law.  In  fact  perhaps  it 
needed  the  1925  act  to  erect  into  a  profession  what  was,  up  to  that  time,  a 
mere  occupation. 

You  are  not  required  to  adopt  a  policy  that  would  extend  the  law  to  the 
point  of  exclusion  not  fairly  intended  by  its  terms;  nor  do  I  think  you 
could  be  burdened  with  the  duty  of  investigating  every  instance  to  see 
whether  the  person  proposing  to  make  an  audit  has  offered  his  services  to 
the  public  on  the  basis  of  the  foregoing  definition.  It  might  be  a  more  con- 
venient rule  to  disapprove  any  contract  of  the  kind  made  with  any  person 
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other  than  an  accountant  who  has  a  certificate  under  the  1925  act;  but 
I  do  not  think  that  this  would  be  fair,  for  the  reason  that  I  am  of  opinion 
that  in  individual  instances,  such  a  person  would  not  be  violating  the  law 
in  making  the  contract  for  auditing. 

I  think  you  should  decline  to  approve  of  such  a  contract,  in  so  far  as 
this  act  is  concerned,  only  when  you  are  satisfied  or  have  reason  to  believe 
that  the  person  who  proposes  to  make  the  contract  is  offering  his  services 
to  the  public  on  the  basis  described  in  the  foregoing  amendment,  which  Is 
noAV  Section  1  of  the  1925  act. 


Sale  of  Land  for  Delinqitent  Taxes  Deferred 

31  August,  1931. 

By  Chapter  342,  Public  Laws  1931,  the  General  Assembly  authorized  Boards 
of  Commissioners  to  defer  the  sale  of  land  for  delinquent  taxes  from  the 
time  now  provided  by  law,  to  such  time  as  may  be  just  and  proper,  but  not 
later  than  the  first  Monday  in  November,  1931.  Upon  this,  you  ask  my 
opinion  as  to  where  sale  of  land  for  delinquent  taxes  has  been  so  deferred, 
would  the  Commissioners  have  the  right  to  turn  the  tax  books  over  to  the 
sheriff  on  the  first  Monday  in  October,  or  at  any  time  preceding  the  deferred 
sale  of  such  land  for  taxes. 

It  will  be  observed  that  this  Chapter  342  limits  the  postponement  of  sale 
of  land  for  delinquent  taxes,  as  therein  permitted,  to  such  sales  for  the 
year  1931. 

Chapter  213  of  the  Public  Laws  1927,  re-wrote,  generally,  the  law  with 
respect  to  sale  of  land  for  taxes  and  settlement  by  the  sheriff  or  tax 
collector.  That  act,  section  4,  directed  the  sheriff  to  make  his  report  of 
uncollected  taxes  to  the  Board  of  County  Commissioners  on  the  first  Mon- 
day in  May  and  sale  of  land  for  delinquent  taxes  should  then  be  made, 
by  order  of  the  Board  of  Commisisoners,  on  the  first  Monday  in  June. 
As  stated,  Chapter  342  of  1931  permits  the  postponement  of  such  sale  to  a 
period  as  late  as  the  first  Monday  in  November. 

Section  3  of  Chapter  213,  Public  Laws  1927,  requires  the  sheriff  or  tax 
collector  to  make  full  and  complete  settlement  of  all  taxes  charged  against 
him  before  he  receives  the  tax  lists  for  the  subsequent  year.  The  normal 
procedure  is  that  this  settlement  and  the  delivery  of  the  tax  books  should 
take  place  on  the  first  Monday  in  October.  Where,  under  authority  of 
Chapter  342  of  1931,  the  sale  of  land  for  delinquent  taxes  has  been  post- 
poned by  order  of  the  Board  of  Commissioners  to  a  date  beyond  the  time 
when  the  new  tax  books  are  ready  for  delivery  to  the  sheriff,  the  collection 
of  the  taxes  should,  in  my  opinion,  proceed  upon  a  tentative  settlement 
made  at  the  time  by  the  sheriff,  in  so  far  as  such  settlement  is  possible. 

Normally,  the  settlement  should  cover  such  taxes  as  have  been  charged 
against  the  sheriff,  except  those  where  the  sale  of  land  for  taxes  has  been 
deferred  by  the  Commissioners  in  accordance  with  Chapter  342  of  1931. 
Under  this  procedure,  I  am  of  opinion  that  the  Commissioners  may  safely 
and  properly  deliver  the  new  tax  books  to  the  sheriff  or  tax  collector  and 
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he  may  proceed  with  collection  of  taxes  at  the  usual  time,  subject  to  final 
and  complete  settlement  by  the  sheriff  or  tax  collector,  following  the  sale 
of  land  for  taxes  as  so  deferred. 


City  Appropriations  and  Budget  Items — Chamber  of  Commerce,  Libraries, 
Y.  M.  C.  A.,  Y.  W.   C.  A.,  Hospitaxs,  Charity 

4  September,  1931. 

Relative  to  your  inquiry  of  August  28,  as  to  the  authority  of  municipalities 
to  appropriate  money  and  include  in  their  budget  above  items,  I  think  the 
following  will  cover  the  inquiry,  as  far  as  we  are  able  to  answer: 

C.  S.  sections  2694  and  2702,  refer  to  appropraitions  by  a  town  for  public 
libraries.  Section  2702  permits  a  town  to  appropriate  for  the  maintenance 
of  any  public  library  as  much  as  one-fortieth  of  one  per  cent  of  its  total 
tax  valuation.  It  may,  of  course,  establish  a  library  of  its  own,  under 
section  2694.  In  either  event,  it  would  have  the  right  to  include  an  appro- 
priation for  such  purpose  in  its  budget. 

C.  S.  section  2832,  gives  very  wide  powers  to  municipalities  with  regard 
to  the  establishment  of  a  system  of  public  charities  and  benevolence  for  the 
aid  of  the  poor  and  destitute  of  a  city.  Under  the  powers  given  in  this 
section,  I  think  that  a  town  or  city  might  make  a  reasonable  allowance  in 
its  budget  and  appropriate  money  for  charitable  and  benevolent  purposes 
and  might  go  to  the  extent  of  adopting  and  approving  a  recognized  charitable 
organization  for  the  carrying  out  of  its  benevolences  and  make  the  ap- 
propriation to  them,  if  the  public  good  could  be  more  conveniently  or  better 
served  that  way. 

An  appropriation  to  the  Y.  M.  C.  A.,  Y.  W.  C.  A.,  or  other  benevolent 
institutions  would,  in  my  opinion,  not  be  unlawful,  provided  those  organiza- 
tions undertook  to  do  charitable  or  benevolent  work  in  the  town. 

As  to  hospitals,  still  referring  to  the  general  powers  given  a  town  to 
establish  hospitals,  clinics  or  dispensaries  for  the  poor  and  establish  a 
system  of  public  charities  and  benevolence  for  the  aid  of  the  poor  and 
destitute  of  the  city,  I  think  it  would  be  legitimate  to  make  a  definite 
appropriation  to  be  carried  in  the  budget  to  a  hospital,  in  compensation 
for  charitable  work  done  by  that  hospital  for  the  poor  of  the  city.  There 
ought,  however,  to  be  some  definite  understanding  as  to  the  services  rendered 
by  such  hospital. 

As  to  firemen,  section  2801,  C.  S.,  gives  municipalities  power  to  establish 
and  maintain  fire  departments  and  fix  the  compensation  of  those  con- 
nected with  the  department.  An  appropriation  by  a  town  or  city  for  the 
expenses  of  the  firemen  to  conventions  and  like  meetings,  might  fairly  come 
under  the  power  to  fix  compensation  to  members  of  the  fire  department  and 
might  fairly  be  considered  a  part  of  such  compensation  and,  therefore,  a 
proper  item  of  the  budget  and  appropriation. 

A  municipality  cannot,  as  I  understand  the  law,  carry  an  appropriation 
in  its  budget  for  a  Chamber  of  Commerce,  nor,  in  fact,  make  an  appropriation 
therefor.     KetcMe  v.  Hedrick,  186  N.  C,  392. 
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It  is  very  clear,  under  this  decision,  no  tax  could  be  levied  for  any 
purpose,  except  by  vote  of  the  majority  of  the  qualified  voters  and  I  do 
not  see  any  authority  even  for  making  an  appropriation,  although  the  money 
might  be  in  hand. 

In  Nash  v.  Monroe,  198  N.  C,  306,  and  200  N.  C,  729,  the  court  held  that 
the  town  might  make  an  appropriation  for  equipment  for  its  hospital,  if  it 
had  the  money  at  the  time,  but,  this  was  in  view  of  the  fact  that  C.  S. 
section  2832  gave  authority  for  the  establishment  and  maintenance  of  the 
hospital. 

Referring  again  to  the  subject  of  charity  and  benevolence,  it  seems  to 
me  that  the  use  of  the  two  terms  rather  amplifies  the  authority  of  a 
town  or  city  in  dealing  with  appropriations  for  purposes  ordinarily  called 
charitable.  In  establishing  the  system  of  charity  and  benevolence,  I  think 
a  town  might  have  its  own  organization,  its  own  method  of  dispensing 
charity,  in  whole  or  in  part,  and  might,  as  I  have  said,  recognize  charitable 
organizations,  in  dispensing  its  money  to  be  used  for  such  purpose. 

The  above  is  written  without  reference  to  the  special  provisions  given 
to  any  particular  town  or  city  by  its  own  charter. 


Chairman  of  Countt  Board  of  Commissioners  is  Head  of  Departmej^t 
Under  Sec.  16,  Ch.  146,  P.  L.  1927 

29  September,  1931. 

Upon  the  letter  to  you  of  Messrs.  McLean  &  Stacy  of  Lumberton  of  Sep- 
tember 28,  you  ask  my  opinion  as  to  who  is  "the  head  of  the  department" 
within  the  meaning  of  section  46,  fiscal  code,  section  16,  Chapter  146,  Public 
Laws  of  1927,  with  respect  to  signing  the  warrant  or  order  against  the 
general  fund  of  a  county.  Within  the  meaning  of  that  section,  the  head  of 
the  department  is,  in  my  opinion,  the  chairman  of  the  county  board  of 
commissioners. 


Borrowing  Money  for  Operation  of  Extended  School  Term 

2   March,    1932. 

In  response  to  your  inquiry,  I  advise  with  respect  to  law  governing  bor- 
rowing money  for  operation  of  extended  school  term,  as  follows: 

Some  counties  have  quoted  a  county-wide  tax  to  be  used  in  supplementing 
the  funds  for  the  six  months  school  term.  The  special  school  taxes  levied 
tended  school  term  in  such  counties  during  the  fiscal  year  in  which  levied 
in  pursuance  of  such  elections  are  primarily  for  maintenance  of  the  ex- 
and  collected.  These  county-wide  special  school  taxes,  so  levied  and  col- 
lected for  the  fiscal  year  1931-32  are  then  primarily  for  the  purpose  of 
maintenance  of  the  extended  school  term  in  such  county  for  the  school 
year  1931-32. 

The  county  board  of  education  has  no  authority  to  borrow  in  anticipation 
of   the  collection  of  such   taxes.     The  board   of  county  commissioners  may 
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borrow  in  anticipation  of  the  collection  of  such  taxes  under  the  limitations 
as  set  out  in  Chapter  81,  Public  Laws  1927,  as  amended,  and  the  Local 
Government  Act  of  1931.  Such  borrowings  may  not  exceed  80  per  cent  of 
such  uncollected  special  school  taxes  at  the  time  of  the  borrowing.  The 
notes  are  payable  not  later  than  thirty  days  after  the  expiration  of  the 
current  fiscal  year.  The  notes  so  given  are  not  general  county  obligations, 
but  the  county  commissioners  can  pledge  for  their  payment  only  the  special 
school  taxes  so  voted  in  the  county  and  levied  and  collected  for  the  cur- 
rent fiscal  year. 

A  large  number  of  school  districts  have  voted  special  school  taxes  under 
the  provisions  of  Article  17  of  the  School  Code,  section  219,  et  seq.  The 
taxes  so  voted  are  for  the  purpose  of  supplementing  the  funds  for  the  six 
months  school  in  the  particular  district.  The  special  taxes  levied  bj'  au- 
thority of  such  elections  are  primarily  for  the  maintenance  of  the  extended 
school  term  in  the  district  during  the  fiscal  year  in  which  levied  and  col- 
lected. The  special  school  taxes  so  levied  and  collected  for  the  fiscal  year 
1931-32  are,  then,  primarily  for  the  purpose  of  maintenance  of  the  extended 
school  term  for  the  school  year  1931-32. 

The  committee  of  such  special  school  tax  district  has  no  authority  to 
borrow  money  in  anticipation  of  the  collection  of  taxes.  Neither  does  the 
county  board  of  education.  The  board  of  county  commissioners  may  borrow 
in  anticipation  of  the  collection  of  special  school  taxes  in  districts  in  the 
county  under  the  limitations  as  set  out  in  Chapter  81,  Public  Laws  1927, 
as  amended,  and  the  Local  Governmeiit  Act  of  1931.  Such  borrowings  may 
not  exceed  80  per  cent  of  the  uncollected  school  taxes  of  the  particular 
district  at  the  time  of  such  borrowing. 

The  notes  so  made  are  payable  not  later  than  thirty  days  after  the 
expiration  of  the  current  fiscal  year.  Such  notes  are  not  general  county 
obligations  and  the  county  commissioners  can  pledge  for  payment  of  a 
note  issued  in  aid  of  a  particular  district  only  the  special  school  taxes 
of  that  particular  district  for  the  current  fiscal  year. 

Unless  prohibited  by  its  charter,  a  special  charter  district  may,  by  action 
of  its  board  of  trustees,  borrow  against  uncollected  special  school  taxes 
for  the  current  fiscal  year,  subject  to  the  provisions  of  the  Local  Govern- 
ment Act  of  1931.  The  special  school  taxes  levied  in  such  special  charter 
district  are  primarily  for  maintenance  of  the  extended  school  term  during 
the  fiscal  year  in  which  levied  and  collected.  The  special  taxes,  so  levied 
and  collected  for  the  fiscal  year  1931-32  are,  then,  primarily  for  the  purpose 
of  maintenance  of  the  extended  school  term  for  the  school  year  1931-32. 
A  special  charter  district  would  have  the  right  to  pledge  only  the  special 
school  taxes  of  the  current  fiscal  year  for  the  payment  of  such  loans. 

If,  subsequently,  there  is  found  to  be  a  surplus  from  taxes  collected  out 
of  a  levy  for  a  preceding  school  year,  such  surplus  may,  of  course,  be 
applied  to  payment  of  such  loans.  Special  school  taxes  collected  in  such 
special  charter  district  for  a  subsequent  fiscal  year  may  also  be  so  applied 
to  such  indebtedness,  if  there  be  an  excess  from  such  taxes  over  and  above 
the  needs  for  running  the  extended  school  term  for  such  subsequent  school 
year  in  which  such  surplus  special  school  taxes  were  collected. 
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Deposit    Local,    Funds — Previous    Agreement    With    Bank — Not    Binding 
As  Against  Local  Goa'eenment  Board 
: ,    .  8    March,    1932. 

Your  letter  of  March  5  received.  The  situation  described  is  that  wherein 
a  town,  before  the  passage  of  the  Local  Government  Act,  deposited  its 
sinking  funds  in  a  bank  without  bond,  under  agreement  to  leave  such 
funds  in  the  bank  for  a  period  of  five  years.  You  inquire  whether  the 
provisions  of  the  Local  Government  Act,  requiring  the  method  of  securing 
such  funds,  would  be  applicable  to  funds  so  deposited. 

I  think  so.  In  Trust  Company  v.  Edgecombe  County,  196  N.  C,  48,  the 
Supreme  Court  held  that  an  arrangement  between  a  county  and  a  bank, 
under  C.  S.  1389,  is  not  such  a.  contract  between  the  county  and  the  bank 
contemplated  by  the  provision  of  the  Constitution  prohibiting  the  impair- 
ment of  the  obligation  of  a  contract.  It,  therefore,  held  that  the  provisions 
of  section  19,  Chapter  146,  Public  Laws  1927,  would  be  applicable  to  relations 
between  the  county  and  the  bank,  although  the  supposed  previous  con- 
tract contemplated  existence  beyond  the  time  when  that  Act  went  into 
effect.  It  also  held  that,  under  the  circumstances,  the  county  could  require 
the  depository  bank  to  give  bond  for  security  for  public  funds. 

Though  the  case  is  not  exactly  on  all  fours  with  your  situation,  it  would 
seem  to  be  authority  for  the  conclusion  that  the  provisions  of  the  Local 
Government  Act  must  be  complied  with,  regardless  of  preceding  arrange- 
ment between  a  bank  and  public  authorities. 


Collection  Paving  Assessment;    Statute  of   Limitations 

14  March,  1932 

Section  2713  of  the  Consolidated  Statutes  treats  assessments  against 
property  for  local  improvement  as  an  entirety  and  creates  a  lien  in  favor 
of  such  assessment  against  property  from  the  time  of  the  confirmation 
of  the  assessment  roll.  Therefore,  I  am  of  opinion  that  the  Statute  of 
Limitations  does  not  apply  to  the  several  instalments  of  the  assessment 
and  that  this  may  be  collected  by  the  municipality  any  time  within  the 
ten  year  period. 


OPINIONS  TO  INDUSTRIAL  COMMISSION 


Workmen's    Compensation    Act — Schools — Counties — Selimnsukers 

9   July,   1931. 

Under  the  original  Workmen's  Compensation  Act,  Cliapter  120,  Public 
Laws  of  1929,  the  said  act  and  its  terms  applied  generally  to  employees  of 
the  State  and  its  subdivisions.  Under  section  8  thereof,  neither  the  State 
nor  any  of  its  subdivisions,  nor  any  of  their  employees,  had  the  right  to 
reject  the  provisions  of  the  act. 

Under  section  67  of  the  act,  employers  might  become  self-insurers  by 
complying  with  the  i-equirements  of  the  Commission  as  permitted  therein. 
The  Commission  adopted  the  rule  that  the  State  and  its  subdivisions  might 
become  self-insurers  without  giving  any  bond  or  prooof  of  financial  ability 
to  pay  compensation  direct  to  the  employee. 

Section  30  of  the  school  law  of  1931,  Chapter  430,  Public  Laws,  is  as 
follows : 

That  no  allowance  shall  be  made  for  compensation  insurance  by 
any  of  the  counties  of  the  State  as  the  same  may  affect  the 
school   fund. 

Under  the  acts  of  1931,  the  schools  now  become  a  State  system.  The 
State  is  the  employer  of  the  teachers  and  others  rendering  service  for  the 
six  months  school  term.  I  interpret  section  30  to  mean  that  no  part  of 
the  appropriation  for  the  six  months  school  term  shall  be  used  by  any 
county  to  which  the  money  may  be  sent,  or  by  the  State  itself,  in  procuring 
and  paying  for  compensation  insurance  for  these  employees.  The  law, 
however,  has  not  been  changed  so  as  to  withdraw  these  employees  from  the 
provisions  of  the  original  act,  Chapter  120,  Public  Laws  of  1929.  Therefore,  the 
provisions  of  that  chapter,  particularly  section  2  (b)  and  section  S,  bringing 
State  employees  under  the  act  and  preventing  withdrawal  from  it  by  the 
State  or  any  of  its  employees,  are  now  in  force  and  applicable.  This  means, 
then,  that  with  respect  to  teachers  and  other  employees  for  the  six  months 
school  term  the  State  becomes  a  self-insurer.  The  manner  and  method  of 
caring  for  this  is,  of  course,  for  the  State  Board  of  Equalization  under  tTie 
broad  powers  conferred  upon  it  with  respect  to  its  approval  of  the  budget 
for  the  six  months  school  term. 

For  an  extended  term  beyond  the  six  months  operated  by  a  county  under 
a  county-wide  tax,  the  county  is  the  employer.  The  fact  that  the  State 
contributes  toward  the  support  of  this  extended  term  out  of  what  is  known 
as  the  tax  reduction  fund  does  not  alter  that  situation.  Under  such  cir- 
cumstances, the  county  is  in  charge  of  affairs,  responsible  for  the  operation 
of  such  extended  school  term,  and  liable  to  the  extent  which  the  law  creates 
any  liability  under  the  compensation  laws.  The  State  wound  have  no 
responsibility  for,  nor  incur  any  liability  with  respect  to,  injuries  sus- 
tained by  employees  while  engaged  in  the  performance  of  their  services 
for  this   extended   county-wide   term. 
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A  substantially  similar  situation  exists  with  respect  to  the  extended  term 
provided  by  a  particular  district.  In  that  case  the  teachers  and  others 
are  employees  of  the  district,  the  conditions,  of  course,  being  subject  to 
such  control  as  county  authorities  may  have  over  the  funds  of  the  par- 
ticular district.  For  this  extended  term  for  the  particular  district  liability 
would  rest  upon  the  funds  available  for  that  particular  district  out  of  its 
special   taxes. 

By  an  amendment  to  the  Workmen's  Compensation  Act  contained  in 
Chapter  274,  Public  Laws  of  1931,  any  county  or  special  school  district 
may,  by  proper  action  of  its  governing  body,  "exempt  itself  entirely  from 
the  operation  of  this  act."  This  is  an  amendment  to  section  8  of  the 
original  compensation  act,  Chapter  120,  Public  Laws  of  1929.  If  the  county 
should  take  such  action  in  exempting  itself  from  the  operation  of  the  act, 
the  exemption  so  taken  would,  of  course,  apply  to  teachers  and  other 
employees  in  the  extended  term  established  by  vote  for  a  county-wide  special 
tax.     It  would,  of  course,  also  apply  to  all  other  employees. 

If  the  governing  authorities  of  the  special  school  district  should  take  such 
action,  the  exemption,  then,  would  apply  to  the  teachers  and  employees  in 
and  for  the  extended  term  in  that  district. 

If  such  action  be  not  taken  by  the  governing  body  of  any  of  these  political 
subdivisions,  they  would  remain  subject  to  the  compensation  act  with 
respect  to  their  employees,  as  set  out  above. 

When  appropriate  action  is  taken  by  the  governing  body  of  the  county 
or  special  school  district  exempting  itself  from  the  operation  of  the  Work- 
men's Compensation  Act  as  permitted  under  section  1  of  Chapter  274,  Public 
Laws  of  1931,  the  result  is  that  such  county  or  school  district  is  entirely 
exempt  from  the  operation  of  the  act.  When  that  is  done,  such  county 
or  school  district  does  not  subject  itself  to  the  disadvantages  imposed  by 
section  15  of  the  original  act.  Chapter  120,  Public  Laws  of  1929,  which 
would  flow  from  rejection  of  the  act  by  the  ordinary  employer.  Upon  such 
action  the  county  or  school  district  comes  entirely  out  from  under  the 
act,  and  its  relation  to  its  employees  is  the  same  under  constitutional 
and  common-law  principles  and  apposite  statutes  as  was  the  case  before 
the  act  of  1929   was  passed. 

Section  30  of  the  new  school  law,  Chapter  430,  Public  Laws  of  1931,  clearly 
prevents  any  county  from  using  any  part  of  any  school  fund  controlled  by 
it  for  the  purpose  of  paying  for  compensation  insurance.  This,  of  course, 
would  prevent  the  use  by  the  county  of  funds  for  an  extended  county-wide 
term  for  compensation  insurance.  However,  it  does  not  prohibit  a  special 
tax  district  from  using  any  of  its  special  tax  funds  for  compensation  insur- 
ance for  its  employees  during  the  extended  term  for  which  such  district 
is   responsible. 


Workmen's  Compensation  Act;   Fees  of  Attorneys,  Physicians,  Etc. 

25  Jan.,  1932. 

Your  letter  of   January  18   received.     I   am   of   opinion   that   the   fees    of 
attorneys  and  physicians,  and  charges  of  hospitals,  for  services  under  the 

14 
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Workmen's  Compensation  Act  are  subject  to  the  approval  of  the  Commis- 
sion. This  includes  fees  of  attorneys  for  defendant  as  well  as  those  of 
attorneys  for  the  claimant. 

Under  section  54. b,  witnesses  are  to  receive  the  same  fees  and  mileage 
allowable  for  witnesses  in  civil  cases  in  the  courts  of  the  county  where 
the  hearing  is  held. 

C.  S.  3893  provides:  "That  experts,  when  compelled  to  attend  and  testify, 
shall  be  allowed  such  compensation  and  mileage  as  the  court  may  in  its 
discretion  order."  This  reference  is  primarily  to  witnesses  attending  in 
cases  in  the  Superior  Court.  In  the  case  of  7«  Re:  Hayes,  200  N.  C,  133,  the 
Court  held  that  the  Industrial  Commission  had  the  power  to  fix  the  fees 
of  expert  witnesses  appearing  before  it. 

It  is  settled,  then,  that  fees  of  such  expert  witnesses  as  may  appear  and 
testify  before  the  Industrial  Commission  may,  and  should,  be  fixed  by 
the  Commission. 


Duties  of  Director  of  Personnel  and  Authoritt  of  Advisory  Bodget  Com- 
mission;  Chairman  and  Members  of  N.  C.  Industrial  Commission 

7  April,   1932. 
In  your  letter  dated  March  22,  and  received  by  me  a  few  days  ago,  you 
submit  certain  inquiries  which  I  answer  as  follows: 

(1)  Is  the  salary  of  the  Chairman  of  the  Industrial  Commission  under 
the  jurisdiction  of  the  Division  of  Personnel? 

Answer:  No.  The  authority  conferred  upon  the  Director  of  Personnel 
by  Chapter  277,  Public  Laws  of  1931,  does  not  extend  to  fixing  the  salary 
of  the  Chairman   and  members  of  the  Industrial   Commission. 

(2)  If  not  under  the  jurisriction  of  the  Division  of  Personnel,  what 
jurisdiction,  if  any,  has  the  Advisory  Budget  Commission  over  the  salary  of 
the  Chairman   of  the  Industrial  Commission? 

Answer:  This  question  is  answered  by  the  following  extract  from  an 
opinion  of  this  office  given  Governor  Gardner  January  30,  1932: 

By  section  9,  Chapter  274,  Public  Laws  of  1931,  amending  section 
52.a  of  Chapter  120,  Public  Laws  of  1929,  the  salaries  of  the  Chair- 
man and  each  member  of  the  Industrial  Commission  are  to  be  fixed 
by  the  Governor,  subject  to  the  approval  of  the  Advisory  Budget 
Commission. 

(3)  Has  the  Advisory  Budget  Commission  the  legal  power  to  fix  any 
salary  for  the  Chairman  of  the  North  Carolina  Industrial  Commission  or 
can  it  only  approve  or  disapprove  a  salary  fixed  by  the  Governor? 

Answer:  It  will  be  seen  by  reference  to  the  above  quotation  from  the 
opinion  given  Governor  Gardner,  and  to  the  statutes  therein  referred  to, 
that  the  Advisory  Budget  Commission  does  not  have  the  power  to  fix  the 
salary  of  the  Chairman  of  the  Industrial  Commission.  Its  authority  is 
limited  to  approving  or  disapproving  of  such  salary  when  fixed  by  the 
Governor. 
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(4)  Assuming  that  the  salary  of  the  Chairman  of  the  Industrial  Com- 
mission was  fixed  by  the  Governor  immediately  following  the  adjournment 
of  the  1931  General  Assembly,  and  such  salary  approved  by  the  Advisory 
Budget  Commission,  and  that  during  the  month  of  January  or  February, 
1932,  at  a  joint  meeting  of  the  Division  of  Personnel  and  the  Advisory 
Budget  Commission  the  salary  of  the  Chairman  of  the  Industrial  Com- 
mission was  reduced  from  $4,500  to  $4,250  with  the  Governor  present  and 
opposing  such  reduction,  what  is  the  legal  effect  of  such  action  under  the 
circumstances    related? 

Answer:  The  salary  will  remain  unchanged  as  fixed  at  the  prior  time 
by  the  Governor  and  approved  by  the  Advisory  Budget  Commission.  As 
stated  above,  the  Director  of  Personnel  has  nothing  to  do  with  fixing  the 
salary  of  the  Chairman  of  the  Industrial  Commission.  Under  the  specific 
language  of  the  statute,  the  Governor  must  act  in  the  first  instance.  He 
fixes  the  salary,  subject  to  approval  by  the  Advisory  Budget  Commission. 
"When  the  salary  has  been  once  so  fixed,  it  remains  in  force  until  changed 
or  fixed  anew  in  accordance  with  the  statute — that  is,  by  the  Governor, 
with  the  approval  of  the  Advisory  Budget   Commission. 


OPINIONS  TO  STATE  BOARD  OF  ELECTION  AND 
OTHER  ELECTION  OFFICIALS 


Election  Laws;  Baxlots 

2   September,   1930. 

You  ask  me  whether  there  must  be  separate  ballots  for  United  States 
Senator,  members  of  Congress  and  State  officers,  or  may  names  of  candi- 
dates for  all  these  positions  be  put  on  one  combined  ballot? 

The  first  sentence  in  section  9,  Australian  Ballot  Law,  is  as  follows: 

There  shall  be  seven  kinds  of  ballots,  called  respectively: 
Official  ballot  for  Presidential  electors; 
Official  ballot  for  United  States  Senator; 
Official  ballot  for  members  of  Congress; 
Official  State  ballot; 
Official  county  ballot; 
Official  township  ballot;   and 

Official    ballot    for    constitutional    amendments    or    other    propo- 
sitions  submitted. 

At  the  end   of  said  section   9   the  following  proviso   appears: 

Provided,  that  the  State  Board  of  Elections  or  the  county  board 
of  elections  may  in  their  discretion  combine  any  one  or  more  of 
the  ballots. 

To  hold  that  the  proviso  does  not  confer  authority  to  combine  the  ballots 
into  one  would  nullify  its  plain  language  and  render  it  meaningless.  One 
of  the  settled  rules  for  the  construction  of  a  statute  is  that  effect  must 
be  given  to  each  and  every  part  thereof.  Generally,  a  proviso  is  to  be  so 
construed  as  to  give  the  act  an  effect  different  from  that  which  it  would 
have    without   such   proviso. 

And  above  all,  it  is  not  to  be  presumed  that  the  Legislature 
intended  for  part  of  a  statute  to  be  inoperative  and  mere  sur- 
plusage, Ruffin,  J.,  in  Pngh   v.  Grant,   86  N.  C,  47. 

See  also:     McDonald  v.   United  States,  279  U.  S.,   12,  73  L.  ed  582. 

The  language  is  plain  and  its  meaning  clear.  The  proviso  expressly 
confers  upon  the  State  Board  of  Elections  authority  to  combine  the  ballots 
so  as  to  put  the  names  of  candidates  for  United  States  Senator,  Congress- 
man and  State  offices  on   on  a  single  ballot  or  the  same  sheet  of  paper. 


Senatorial  Primary  and  Election 

20  October  1931. 

In  reply  to  the  questions  addressed  to  this  office  in  youi's  of  October  19, 
1931,  we  answer  as  follows: 

1.     Will  it  be  the  duty  of  the  Governor  to  issue  his  writ  for  the  election 
by  the  people   at   the   next   General   Election   to   be   held    on    Tuesday  next 
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after  the   first   Monday  in  November,   1932,  of  a  United   States   Senator   to 
fill  the  unexpired  part  of  the  term  from  the  date  of  the  canvassing  of  the 
returns  of  the  election  until  March  4th,  1933? 
Yes. 

2.  Should  a  candidate  for  the  nomination  as  United  States  Senator,  before 
participating  in  the  next  Primary  Election,  indicate  in  his  Notice  of  Candi- 
dacy whether  he  is  contesting  for  the  unexpired  term  expiring  on  March 
4th,  1933,  or  for  the  full  term  beginning  on  March  4th,  1933,  or  for 
both  terms? 

Yes. 

3.  In  the  event  one  candidate  filed  a  Notice  of  Candidacy  for  both  the 
unexpired  terms  and  the  full  term,  should  the  total  filing  fee  be  $50  or  $100, 
under  Section  6023  of  the  Statutes? 

The  candidate  should  file  a  fee  of  $50  in  each  case,  the  total  of  $100. 

4.  Section  9  of  Chap.  164  of  the  Public  Laws  of  1929,  as  amended,  pro- 
vides that  the  State  Board  of  Elections  may,  in  their  discretion,  combine 
any  one  or  more  of  the  ballots  for  either  the  Primary  or  General  Election. 
In  view  of  this  provision,  would  it  be  in  the  discretion  of  the  Board  of 
Elections  to  print  the  names  of  the  candidates  for  nomination  for  United 
States  Senator  for  both  terms  on  one  ballot,  provided  the  ballot  clearly 
shows  what  terms  are  being  voted  for,  or  would  it  be  necessary  to  have 
a  separate  ballot  for  the  unexpired  term? 

In  my  opinion,  the  names  of  the  candidates  for  both  terms  might  be 
placed  upon  the  same  ballot,  provided  the  ballot  clearly  shows  what  terms 
are  being  voted  for  and  the  candidates  who  are  proposing  themselves  for 
the  term. 


Candidate  for  Office;  Withdrawing  Name;  Refund  of  Filing  Fee 

26  May,   1932 

You  submit  to  me  letter  of  Mr.  Charles  H.  Cowles,  dated  at  Wilkesboro 
May  20,  in  which  he  withdraws  as  candidate  on  the  Republican  ticket 
for  State  Superintendent  of  Public  Instruction.  You  inquire  whether  Mr. 
Cowles  is  entitled  to  return  of  his  filing  fee. 

This  is  controlled  by  C.  S.  6024.  Accordding  to  that,  the  person  who  has 
filed  notice  of  his  candidacy  may  withdraw  therefrom  before  time  for  filing 
such  notice  of  candidacy  shall  have  expired,  and  have  his  filing  fee  returned. 

Mr.  Cowles'  letter  is  dated  May  20,  1932.  That  was  four  weeks  after 
the  time  for  filing  notice  of  candidacy  for  State  Superintendent  of  Public 
Instruction  had  expired.  He  is,  therefore,  not  entitled  to  return  of  his 
filing  fee. 


Summary  With  Respect  to  Conduct  op  Primary  Elections 

23    June,    1932. 

Because  of  some  complaints  and  numerous  inquiries,  I  submit  this  summary 
of  the  law  with  respect  to  the  conduct  of  primary  elections.     Unless  other- 
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wise    stated,    the   references    are    to   sections    of   the    pamphlet    copy    of    the 
election  law  prepared  and   distributed  by  the   State  Board   of  Elections. 

(1)  An  Independent  has  no  right  to  vote  in  a  Democratic  or  Republican 
primary.  A  Democrat  or  Republican  has  no  right  to  vote  in  the  primary 
of  the  other  party.  A  person  who  voted  in  the  primary  of  one  party  on 
June  4  thereby  fixed  his  present  party  status,  and  does  not  have  the  right 
to  vote  in  the  primary  of  the  other  party  on  July  2.     C.  S.  6027  and  6031. 

(2)  Only  oflScial  ballots,  bearing  the  facsimile  signature  of  the  chair- 
man of  the  State  or  county  board  of  elections,  may  be  voted  in  the  primary. 
All  ballots  are  to  be  kept  within  the  precinct  election  enclosure  from  the 
opening  to  the  closing  of  the  polls.  Ballots  may  not  be  delivered  to 
electors  until  they  enter  the  poling  place  for  the  purpose  of  voting,  except 
upon  proper  application  for  the  purpose  of  voting  by  the  absentee  method, 
as   hereinafter   set   out.     Section  139. 

(3)  All  registrars,  judges  of  election,  and  any  assistants  appointed  under 
section  156,  are  required  to  take  the  following  oath: 

I  do  solemnly  swear  that  I  will  administer  the  duties  of  my  office 
without  fear  or  favor;  that  I  will  not  in  any  manner  request  or 
seek  to  persuade  or  induce  any  voter  to  vote  for  or  against  any 
particular  candidate  or  proposition,  and  that  I  will  not  keep  or 
make  any  memorandum  of  anything  occurring  within  the  voting 
booth,  except  I  be  called  upon  to  testify  in  a  judicial  proceeding 
for  a  violation  of  the  election  laws  of  this  State:   so  help  me,  God. 

Sections   139  and  156. 

(4)  The  friends  of  candidates  have  the  right  to  present  their  views 
to  other  voters  with  respect  to  the  candidates  of  their  choice,  if  it  be 
done  in  the  proper  way  and  not  within  the  polling  place,  nor  within  fifty 
feet  thereof.  Within  these  limitations  they  may  use  sample  ballots  in  aiding 
and  instructing  voters  how  to  mark  the  official  ballots.     Section  140. 

(5)  The  initials  of  the  judge  of  election  and  the  number  of  the  ballot 
are  not  to  be  placed  on  the  ballot.  The  voter  must  go  to  the  booth  for 
the  preparation  of  his  ballot.  He  is  forbidden  to  mark  his  ballot  at  any 
place  other  than  in  the  booth,  or  to  allow  the  face  of  it  to  be  seen  by  any 
other  person,  or  to  carry  any  ballot  with  him  from  the  polling  place.  When 
the  act  of  voting  has  been  completed,  the  voter  must  leave  the  polling 
place,  but  must  use  or  return  all  ballots  delivered  to  him  before  so  leaving. 
Only  one  person  is  to  be  allowed  in  the  booth  at  the  same  time,  unless 
such  person  is  one  of  those  permitted  to  receive  assistance,  as  hereinafter 
set  out.  Only  election  officials,  electors  engaged  in  the  act  of  voting,  and 
peace  officers  for  proper  purposes  are  to  be  allowed  within  the  polling  place 
or  election  enclosure  while  the  primary  is  being  held.  Sections  144,  145 
and   150. 

(6)  No  markers  are  allowed  in  primary  elections.  A  voter  may  be  ac- 
companied into  the  election  booth  and  assisted  by  any  member  of  his 
family,  or  he  may,  upon  his  own  request,  be  assisted  by  any  election 
official,  or  any  other  person  so  requested  by  him  and  approved  by  a  majority 
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of  the  election  board,  composed  of  the  registrar  and  judges  of  election.  A 
majority  of  this  board  may,  in  their  discretion,  refuse  to  permit  such 
assistance  by  such  other  person,  although  it  is  requested  by  the  voter. 
Section  147. 

(7)  Where  it  is  "necessary,"  the  county  board  of  elections  may  select 
assistants  for  the  election  officers  in  any  precinct  where  there  are  as  many, 
or  more  than  three  hundred  registered  voters.  This  necessity  will  usually 
only  gow  out  of  the  large  number  of  voters  at  the  particular  precinct,  or 
the  number  and  length  of  the  ballots.    Section  156. 

(8)  It  is  forbidden  for  any  one  within  the  polling  place  or  within  fifty 
feet  of  the  ballot  boxes  to  electioneer,  suggest,  or  endeavor  to  induce  or 
persuade  any  voter  to  mark  his  ballot  in  any  particular  way.  This  applies 
to  election  officials,  including  the  assistants  that  may  be  named  under 
section  156,  and  also  to  persons  who,  under  the  law,  may,  and  are,  per- 
mitted to  accompany  the  voter  into  the  booth  for  the  purpose  of  affording 
assistance.  The  aid  to  be  given  by  an  election  official,  assistant,  or  other 
person  permitted  to  assist  the  voter  in  the  booth  is  not  in  helping  the 
voter  to  determine  for  whom  he  shall  vote.  It  is  to  assist  the  voter  in 
marking  his  ballot  in  the  way  such  voter  desires.  Any  effort  on  the  part 
of  one  so  assisting  the  voter  to  persuade  or  induce  him  to  vote  for  or  against 
any  particular  candidate  is  a  misdemeanor.     Sections  147,   148,  150,    152. 

(9)  Particular  attention  is  called  to  sections  150  and  151,  which  describe 
certain  offenses  in  connection  with  preparation  and  casting  of  ballots,  and 
which  sections  place  the  duty  upon  election  officers  to  prefer  charges  against 
persons  offending. 

(10)  The  assistants  provided  for  in  section  156  are  regular  election 
officials.  They  are  sworn  as  other  officers.  Their  duty  is  to  assist  the 
registrar  and  judges  of  election  in  holding  the  election.     Sections  139  and  156. 

(11)  There  can  be  no  further  registration  of  voters  for  the  second  pri- 
mary, other  than  such  as  may  have  become  legally  qualified  after  the  first 
primary,  and  such  persons  may  register  on  the  day  of  the  second  primary, 
and  shall  be  entitled  to  vote..  Residential  requirements  for  voting  are: 
Residence  one  year  in  the  State  and  four  months  within  the  precinct.  A 
person  who  has  removed  from  one  precinct  to  another  in  the  same  county 
within  the  four  months  period  may  go  back  to  his  original  precinct  and 
vote.  If  he  has  removed  from  one  precinct  to  another  in  the  same  county 
for  a  longer  period  than  four  months  preceding  the  primary,  he  may  not 
go  back  to  his  original  precinct  and  vote.  A  person  who  has  removed  from 
one  county  to  another  may  not,  under  any  circumstances,  go  back  to  that 
other  cQunty  and  vote,  nor  may  he  send  an  absentee  ballot  to  be  voted 
in  the  county  of  his  previous  residence.     Constitution,  Article  VI,  section  2. 

(12)  Persons  who  are  absent  from  the  county  on  the  day  of  the  primary, 
or  physically  unable  to  attend  the  polls,  may  vote  by  the  absentee  method. 
One  desiring  to  vote  because  of  absence  from  the  county  may  do  so  by 
using  Certificate  A,  making  the  oath  as  therein  set  out.  One  desiring  to 
vote  because  of  physical  inability  to  attend  the  polls,  may  use  Certificate 
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B,  this  to  be  supported  by  his  oath  before  the  proper  official  as  to  his 
physical  disability,  or  the  certificate  of  a  physician  to  that  effect.  Sections 
33  and  36. 

(13)  Where  the  right  to  vote  by  the  absentee  method  is  to  be  supported 
by  the  oath  of  the  elector,  either  as  to  absence  from  the  county  or  physical 
inability,  the  dath  must  be  actually  administered  to  such  person.  It  is 
not  sufficient  that  he  shall  have  signed  the  oath  in  the  presence  of  the 
notary  or  other  officer.  Unless  the  oath  is  actually  administered,  the  ballot 
may  be  rejected  and  thrown  out.  Section  33,  and  Boulden  v.  Davis, 
200  N.  C,  24. 

(14)  The  person  desiring  to  use  the  absentee  method  must  make  appli- 
cation in  person  or  by  mail,  or  through  another  by  written  order  of  the 
applicant.  The  ballots  should  not  be  delivered  for  voting  by  the  absentee 
method  when  one  person  simply  comes  or  writes  for  them  for  the  use  of 
another.  A  person  assuming  to  act  as  agent  for  another  in  making  appli- 
cation for  the  absentee  certificates  and  ballots  for  that  other,  must  be 
authorized  to  do  so  in  writing  by  the  person  desii-ing  to  receive  and  use 
such  absentee  certificates  and  ballots.     Sections  33,  34,  37. 

(15)  The  absent  elector  must  sign  his  name  on  the  ballot,  and  a  ballot 
not  so  signed  must  be  rejected  and  not  counted.     Section  41. 

(16)  Any  applicant,  physician,  election  officer  or  other  person  making 
any  false  oath  or  false  certificate  in  connection  with  the  application  for 
ballots,  return  of  ballots,  obtaining  ballots,  or  otherwise  relating  thereto, 
or  any  election  official  violating  the  provisions  of  the  absentee  voters  law, 
is  declared  to  be  guilty  of  a  misdemeanor.  Any  person  assuming  to  cast 
an  absentee  ballot  by  fraudulently  signing  the  name  of  a  regularly  qualified 
voter  is  declared  to  be  guilty  of  a  forgery.     Sections  38,  161. 

(17)  Election  officers  have  the  full  protection  of  the  law  in  the  per- 
formance of  their  duties  as  against  any  efforts  to  interfere  with  holding 
of  the  primary,  or  assaults  upon  them  while  so  engaged.  Sections  173  (3) 
and    (4),  and  174   (10)    and    (11). 


Absentee  Ballots:    Disposition  After  Being  Counted 

29  June,  1932. 

Considerable  confusion  exists  as  to  what  should  be  done  with  absentee 
ballots  after  they  are  counted.  This  apparently  grows  out  of  some  difference 
in  the  language  of  sections  37,  41  and  160,  pamphlet  copy  of  election 
law. 

By  express  provision  of  section  41  as  amended  in  1929 — now  C.  S.  5966 — 
it  is  required  that  such  absentee  ballots,  with  the  accompanying  certificates, 
shall  be  returned  in  a  sealed  envelope  by  the  registrar  and  poll-holders 
with  their  certificate  of  the  results  of  the  election.  The  envelopes  containing 
these  ballots  and  certificates  should  be  deposited  with  the  clerk  of  the 
superior  court  and  by  him  kept  for  six  months,  or,  in  case  of  a  contest 
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in  the  courts,  until  the  result  is  finally  determined.  They  should  then  be 
delivered  by  the  clerk  of  the  superior  court  to  the  chairman  of  the  board 
of  elections,  and  by  him  preserved  in  the  records  of  his  office. 


Status  of  Socialist  Party;   Candidates  for  Presidential  Electors; 
Official  Bai.lot 

22  July  1932. 

You  submit  to  me  letter  of  Mr.  Alton  A.  Lawrence  of  Chapel  Hill,  in  which 
he  asks  for  your  ruling  as  to  status  of  the  Socialist  party  in  this  State, 
and  as  to  whether,  and  by  what  process,  that  party  may  name  candidates 
for  presidential  electors  and  have  their  names  placed  upon  the  official 
ballot. 

C.  S.  5913  is  as  follows: 

The  words  "political  party,"  as  used  in  this  subchapter,  shall  be  con- 
strued to  mean  every  such  political  party  or  organization  whose  candi- 
date for  governor  received  as  many  as  fifty  thousand  votes  in  the  elec- 
tion held  August  second,  one  thousand  nine  hundred. 

And  C.  S.  6052  is  as  follows: 

The  term  political  party  as  herein  used  shall  include  all  political 
parties  having  candidates  who  were  voted  for  state  offices  at  the  general 
election  in  nineteen  hundred  and  fourteen,  and,  in  addition,  any  political 
party  which  may  be  declared  to  be  such  by  a  declaration  signed  by 
ten  thousand  legal  voters  and  filed  with  the  state  board  of  elections 
thirty  days  before  the  time  fixed  for  candidates  for  state  offices  to  file 
notices   with   said   board   of   their   candidacy. 

This  latter  section  was  enacted  as  a  part  of  the  primary  law,  section  31, 
Chapter  101,  Public  Laws  of  1915.  It  will  be  noted  that  the  reference  to  the 
term  "political  party"  in  this  latter  section  is  to  it  as  used  in  the  primary 
law. 

Independent  candidates  may  be  put  on  ballot  under  the  provisions  of 
section  6,  Chapter  164,  Public  Laws  of  1929  (the  Australian  Ballot  Act), 
as  amended  by  section  1,  Chapter  223,  Public  Laws  of  1931,  which  is  as 
follows: 

The  boards  of  election  shall  cause  to  be  printed  upon  said  ballots  as 
an  independent  or  non-partisan  candidate,  the  name  of  any  qualified 
voter  who  has  been  requested  to  be  a  candidate  for  office  by  written 
petition  signed  by  at  least  ten  per  cent  of  those  entitled  to  vote  for  a 
candidate  for  such  office  according  to  the  A^ote  cast  in  the  last  guber- 
natorial election  in  the  political  division  in  which  such  candidate  may 
be  voted  for,  when  such  petition  is  accompanied  by  an  affidavit  from 
such  proposed  candidate  that  he  seeks  to  become  an  independent  or 
non-partisan  candidate  and  does  not  affiliate  with  any  political  party: 
Provided,  such  petition  is  filed  with  said  board  of  elections  at  or  before 
the  time  prescribed  by  law  for  the  nomination  of  candidates  by  the 
political  parties  within  the  particular  political  division.  The  written 
petition  provided  herein,  in  municipal  elections,  shall  be  signed  by  at 
least  ten  (10%)  per  cent  of  the  votes  cast  for  the  candidate  running, 
in  the  last  municipal  election,  for  the  particular  office. 
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It  is  evident  that  C.  S.  6052  relates  to  participation  by  a  political  party 
as  therein  defined  in  the  primary  for  the  purpose  of  selecting  such  of  its 
candidates  for  public  office  as  are  subject  to  nomination  in  such  primary. 
The  time  has  passed  by  when  a  political  group  or  organization  may  qualify 
for  such  participation  under  C.  S.  6052. 

Presidential  electors  of  the  Democratic  and  Republican  parties  (the  only 
two  groups  or  organizations  at  present  recognized  as  political  parties  under 
our  law)  are  not  nominated  in  the  primary,  but  under  the  voluntary  rules 
of  these  two  political  organizations. 

Section  37  of  Chapter  164,  Public  Laws  of  1929  (the  Australian  Ballot 
Act)  confers  certain  general  powers  upon  the  State  Board  of  Elections  as 
follows: 

The  State  Board  of  Elections  shall  have  general  supervision  over 
the  primaries  and  elections  provided  for  herein,  and  may  delegate 
its  authority  to  county  boards  appointed  by  it,  and  in  case  where 
sufficient  provisions  may  not  appear  to  have  been  made  herein  may 
make  such  regulations  and  provisions  as  it  may  deem  necessary: 
Provided,  none  of  the  same  shall  be  in  conflict  with  any  of  the  pro- 
visions  of  this   act. 

I  reach  the  conclusion,  then,  that  the  State  Board  of  Elections  may,  in 
accordance  with  the  authority  conferred  upon  that  body  by  section  37  of 
Chapter  164,  Public  Laws  of  1929,  quoted  above,  make  such  reasonable  and 
appropriate  rules  and  regulations  as  it  may  deem  necessary  for  the  placing 
of  the  names  of  nominees  for  presidential  electors  of  other  political  groups 
or  parties  upon  the  official  ballot.  Your  Board  could  not  now  permit  the 
placing  on  the  official  ballot  of  the  names  of  nominees  for  State  offices 
of  such  other  political  groups  or  parties,  for  the  reason  that  candidates 
for  these  offices  are  required  to  be  nominated  in  the  primary. 

Your  Board  would  have  the  right  to  name  the  date  by  which  its  rules 
and  regulations  on  the  subject  must  be  complied  with,  in  order  that  the  names 
of  nominees  for  such  presidential  electors  may  be  placed  on  the  official 
ballot. 


Election   Law;    Candidate  for  Office   Making   Promises   as    to   Reduction 
IN  Salaries — His  or  Others 

21  October,  1932. 

A  candidate  for  public  office  may  run  on  a  platform  advocating  a  reduction 
in  salaries  of  public  officers  and  employees,  including  his  own,  or  a  reduction 
in  his  own  salary  alone.  His  advocacy  of  a  reduction  by  law  of  such  salaries 
or  of  the  salary  of  the  office  for  which  he  is  a  candidate  alone  would  in  no 
sense  be  a  violation  of  the  law.  But  an  offer  by  a  candidate  for  public 
office  to  serve,  if  elected  at  a  less  salary  than  that  which  is,  or  may  be, 
fixed  by  statute,  is  contrary  to  public  policy  and  a  violation  of  our  Corrupt 
Practices  Act.  Section  10.2,  Chapter  348,  Public  Laws  of  1931  (the  Corrupt 
Practices  Act).  The  subject  is  discussed  and  cases  collected  in  22  R.  C.  L., 
537,  and  70  A.  L.  R.,  972.  Leading  cases  on  the  subject  are  those  of  State 
V.  Mayor  of  Nashnille,  54  Tenn.,  427;  Bush  v.  Head.  154  Calif.,  277;  State  v. 
Etting.  29  Kan..  397,  and  Prentiss  v.  Dittmer,  93  Ohio  St.,  314. 
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In  the  Prentiss  v.  Dittmer  case,  Prentiss,  a  candidate  for  Common  Pleas 
Judge,  made  the  offer  to  accept,  in  the  event  of  his  election,  only  that 
portion  of  the  stipulated  salary  payable  by  the  State,  and  agreed  not  to 
accept  a  portion  payable  out  of  the  local  treasury. 

Prentiss  received  a  majority  of  the  votes  cast.  There  was  no  evidence 
showing  that  any  voter  was  actually  induced  to  vote  for  him  by  reason  of 
the  promises  made.  The  Court  held  that  such  promises  were  contrary  to 
public  policy,  a  violation  of  the  Ohio  Corrupt  Practices  Act,  and  that 
such  corrupt  practice  vitiated  the  title  of  Prentiss  to  the  office,  and  sustained 
judgment  ousting  him  therefrom. 

Such  a  promise  is  also  void  and  unenforceable.  The  promise  being  void, 
the  candidate  making  such  promise,  when  elected,  would  not  be  estopped 
to  claim  the  salary  fixed  by  law  for  the  office. 


Election  Law— General 

18   October,   1932. 

Certain  questions  have  been  submitted  to  me  by  your  office  and  others 
relating  to  the  election  law.  I  undertake  to  answer  these  questions  as 
follows: 

(1)  A  voter  has  the  right  to  write  in  another  name  in  place  of 
the  name  of  a  candidate  on  the  official  ballot,  and  to  vote  for  the 
person  whose  name  is  so  written  in  by  making  the  proper  cross  (X) 
mark  in  the  square  to  the  left  thereof. 

(2)  A  voter  has  the  right  to  paste  a  sticker,  with  another  person's 
name  thereon,  over  the  name  of  a  candidate  on  the  official  ballot, 
and  to  vote  for  the  person  whose  name  is  on  such  sticker  by  making 
the  proper  cross  (X)  mark  in  the  square  to  the  left  thereof. 

(3)  A  voter  does  not  have  the  right  to  paste  a  single  sticker 
over  the  entire  column  of  any  party  represented  on  the  official  ballot. 
Such  act  would  result  in  the  substitution  of  an  entirely  new  or  dif- 
ferent party  ticket  on  the  official  ballot. 

(4)  No  advertising  material  must  be  left  in  the  voting  booths.  A 
voter  desiring  to  use  a  sticker  may  carry  such  sticker  with  him 
into  the  booth,  but  must  not  leave  any  such  sticker  or  other  material 
therein. 

(5)  The  names  of  independent  candidates  should  be  printed  in 
a  column  parallel  with  that  of  the  party  column. 

(6)  Election  officials  should  not  permit  voters  to  mark  or  pre-  • 
pare  their  ballots  at  any  place  other  than  within  the  booths. 
The  normal  way  of  marking  the  ballots  is  by  placing  a  cross  (X) 
mark  in  the  party  column,  when  one  desires  to  vote  a  straight 
party  ticket,  or  in  the  square  opposite  the  name  of  the  particular 
candidate  or  candidates  for  whom  the  person  desires  to  vote,  when 
he  is  not  simply  voting  a  straight  party  ticket.  Any  "check  mark 
or  other  clear  indicative  mark"'  should  be  counted  as  indicating 
choice  of  the  voter,  as  well  as  the  cross  (X)  mark.  Section  142, 
election  law,  or  section  21,  Chapter  164,  Public  Laws  of   1929. 

(7)  If  the  voter  marks  any  one  candidate  on  the  official  ballot, 
whether  the  candidate  be  Republican.  Democrat,  Socialist  or  In- 
dependent, he  should  mark  all  for  whom  he  wishes  to  vote;  other- 
wise, the  ballots  will  not  be  counted  except  for  the  persons  indi- 
cated by  the  cross    (X)   mark. 


220  BIENNIAL    REPORT    OF    THE   ATTORNEY    GENERAL  [Vol. 

I  cannot  state  the  law  more  clearly  than  it  is  set  out  in  the  following 
sentence  in  section  130,  pamphlet  copy  of  the  election  law:  "A  mark  in 
the  circle  will  not  be  counted  if  any  one  candidate  on  the  ballot  is  marked." 

(8)  C.  S.  5979  was  not  repealed  by  the  Australian  Ballot  Act. 
That  section  is  as  follows: 

"The  ballot  may  be  deposited  for  the  voter  by  the  registrar,  or 
one  of  the  judges  of  election,  or  the  voter  may  deposit  it  if  he 
chooses." 

(9)  C.  S.  5929  and  5947  impliedly,  if  not  directly,  contemplate  and 
require  that  registrars  shall  be  residents  and  voters  of  the  precincts 
for  which  they  are  appointed.  Markers  must  be  bona  fide  electors 
of  the  precincts  for  which  they  are  appointed.  Section  26,  Chapter 
164,  Laws  of  1929. 

(10)  The  Chairman  of  the  County  Board  of  Elections,  or  the 
registrar,  as  the  case  may  be,  must  keep  a  record  of  applications 
for  absentee  ballots,  the  details  with  respect  to  which  are  set  out 
in  section  1,  Chapter  329,  Laws  of  1929.  The  names  of  all  such 
absentee  voters  to  whom  the  required  certificates  and  ballots  have 
been  supplied  by  the  chairman  of  the  County  Board  of  Elections, 
or  th^  registrar,  must  be  posted  on  the  morning  of  the  election  by 
the  registrar  at  some  public  place  at  the  voting  precinct.  The 
statute  does  not,  however,  prohibit  or  prevent  the  issuance  of  such 
certificates  and  ballots  on  the  day  of  the  election  to  voters  coming 
within  its  terms.     See  opinion  of  June  3,  1932 — Page . 

(15)  When  requirements  of  the  statute  have  been  met.  the  absentee 
certificates  and  ballots  may  be  delivered  by  the  Chairman  of  the 
Board  of  Elections,  or  the  registrar,  as  the  case  may  be,  to  the  ap- 
plicant in  person,  sent  to  the  applicant  by  mail,  or  delivered  to 
the  person  who  has  been  authorized  by  the  applicant  to  make  the 
application  for  him. 


Right  of  Registrant  to  Have  Name  Removed  From  Book — Bond  Election 

31  August,  1931. 

Mr.  Maxwell  has  submitted  to  me  your  telegram  of  today,  asking  if 
voters  who  expect  to  be  out  of  the  city  on  election  day  may  have  their 
names  removed  from  the  registration  book.  No.  This  was  decided  in 
Williams  v.  Commissioners,  176  N.  C,  554,  with  respect  to  a  special  school 
tax  election.  It  was  there  held  that  upon  such  election,  where  one  who 
is  qualified  to  vote  is  duly  registered,  under  the  law  the  registrar  is  with- 
out- authority  to  erase  his  name  from  the  registration  book  at  the  request 
of  the  registrant.  The  registration  book  is  in  the  nature  of  a  public  record 
which  may  not  be  changed  except  by  some  method  provided  by  law. 

I  regard  this  opinion  as  relating  to  your  special  bond  election  and  do 
not  recall  any  statute  which  permits  removal  of  such  registered  voter  from 
the  book  in  such  bond  election. 


Individual  Filing  Notice  of  Candidacy;   Party  Affiliation 

11  April,  1932. 

It  appears  from  your  letter  of  April  9  that  in  1928  and  again  in  1930,  a 
particular  individual  filed  notice  of  his  candidacy  for  nomination  as  town- 
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ship  constable  in  the  Democratic  primary,  signed  the  required  pledge,  and 
each  year  his  name  was  placed  on  the  ticket  as  such  candidate.  In  each 
year  he  was  defeated  for  the  nomination.  In  1928,  after  being  so  defeated 
for  the  Democratic  nomination,  he  fan  in  tlie  general  election  as  an  in- 
dependent candidate  for  township  constable.  In  1930,  after  being  defeated 
for  the  Democratic  nomination  for  township  constable,  he  supported  the 
Republican  ticket  and  was  designated  as  one  of  the  Republican  markers,  and 
served  in  that  capacity. 

This  individual  now  desires  to  file  notice  of  his  candidacy  for  Democratic 
nomination  for  constable  in  his  township.  You  inquire  whether  he  may 
do  so. 

In  C.  S.  6022  will  be  found  the  form  to  be  used  by  one  desiring  to  file 
notice  of  his  candidacy  for  nomination  in  the  legalized  primary.  That  form 
is  as  follows: 

I  hereby  file  my  notice  as  a  candidate  for  the  nomination  as 

in  the  Primary  Election  to  be  held  on I  affiliate  with 

the party,  and  I   hereby  pledge  myself  to  abide  by  the 

results  of  said  primary,  and  to  support  in  the  next  General  Election 
all  candidates  nominated  by  the. party. 

The  statute  makes  no  requirement  that  the  candidate  filing  his  notice 
shall  set  forth  his  prior  party  affiliation.  The  notice  does  include  the 
statement  of  fact  from  a  candidate  seeking  nomination  in  the  Democratic 
primary,  that  he  affiliates  with  the  Democratic  party,  pledges  himself  to 
abide  by  the  results  of  the  primary,  and  support  in  the  next  general  election 
all    candidates   nominated    by   the    Democratic    party. 

The  law  imposes  no  disqualification  upon  becoming  a  candidate  because 
of  prior  failure  to  observe  that  pledge.  Nor  does  it  require  any  statement 
or  determination  as  to  when  a  candidate's  party  affiliation  began,  or  prior 
deviations  therefrom. 

I  am  of  opinion,  then,  that  the  county  board  of  elections  would  not  have 
the  right  to  reject  this  man's  notice  of  candidacy  because  of  his  failure  to 
observe  the  pledge  given  by  him  on  two  previous  occasions. 


Rotation  of  Senatorial  Candidates;  Primary 

11  April,  1932. 

C.  S.  6014  sets  out  the  method  whereby  there  may  be  an  agreement  for 
rotation  of  senatorial  candidates  in  districts  composed  of  more  than  one 
county.  The  act  from  which  this  section  is  taken.  Chapter  192,  Public  Daws 
of  1911,  evidently  contemplated  nomination  of  the  senatorial  candidate  by 
the  method  prescribed  for  the  nomination  of  county  officers  in  the  particular 
county  entitled  to  the  senatorial  nominee.  However,  there  have  been  sub- 
sequent changes  in  other  sections  of  the  election  law  which  produce  a  dif- 
ferent result. 

By  C.  S.  6054,  certain  counties  are  excepted  from  the  primary  law  in  the 
nomination  of  their  candidates  for  county  offices  and  members  of  the  House 
of  Representatives.     It  will  be  noted  that  this  section  does  not  exclude  the 
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nomination    of    candidates    for    tlie    State    Senate    from    the    primary,    but 
lias   been   limited   in   the   various   amendments   to   it   to   the   nomination   of 
candidates  for  countj'  offices  and  members  of  the  House  of  Representatives. 
The  concluding  phrase  in  C.  S.  6022  as  now  rewritten  is  as  follows: 

Every  candidate  for  selection  as  tlie  nominee  of  any  political 
party  for  the  office  of  State  Senator,  regardless  of  any  party  agree- 
ment for  rotation  of  candidates  in  senatorial  districts  of  more  than 
one  county,  member  of  the  House  of  Representatives,  and  all  county 
offices,  shall  file  with  the  county  board  of  elections  of  the  county 
in  which  they  reside  at  least  two  weeks  before  such  primary  is  to 
be  held,  a  like  notice  and  pledge. 

C.  S.  6028  as  now  rewritten  requires  that  in  senatorial  districts  in  which 
no  agreement  for  rotation  exists,  as  permitted  under  C.  S.  6014,  the  chair- 
man or  secretary  of  the  county  board  of  elections  of  the  residence  of  can- 
didates who  have  filed  with  such  county  board  of  elections,  shall  certify  the 
names  of  all  such  candidates  to  the  county  board  of  elections  of  all  other 
counties   in  such   senatorial   district. 

The  fact  that  candidates  for  the  State  Senate  are  to  be  selected  in  the 
primary  is  conclusively  established  by  the  concluding  proviso  at  the  end 
of  C.  S.   6025: 

Provided,  that  with  respect  to  the  selection  of  a  candidate  for  the 
State  Senate  the  provisions  of  section  6014  of  this  chapter  shall 
apply,  except  that  such  candidate  shall  be  selected  in  a  primary  as 
authorized  herein  in  the  county  entitled  to  name  the  candidate  for 
that  election,  and  where  such  candidate  is  named  by  one  county  the 
same  provision  as  to  notice  and  statement  of  moneys  spent  shall 
apply  as  if  there  were  only  one  county  in  the  district. 

C.  S.  6054,  as  stated  above,  does  not  exempt  candidates  for  the  State 
Senate  from  selection  in  the  primary.  Where  there  is  an  agreement  for 
rotation  under  C.  S.  6014,  the  candidate  is  to  be  selected  in  the  county  en- 
titled to  make  the  nomination  for  the  particular  year.  Where  there  is 
no  agreement  for  rotation,  the  names  of  all  candidates  are  certified  by  the 
county  board  of  elections  of  the  county  of  the  candidate's  residence  to 
other  county  boards  of  election  of  the  senatorial  district.  But  in  all 
cases,  candidates  for  the  nomination  for  the  State  Senate  are  to  be  selected 
in    the    legalized    primary. 


FiLTNG  Notice  of  Candidacy  After  Time  Specified;    not  Permitted 

26  May,  1932. 

You  state  that  certain  persons  who  had  announced  their  candidacy  for 
nomination  in  the  Democratic  primary  for  House  of  Representatives  or 
certain  county  offices  failed  to  file  notice  of  their  candidacy  by  midnight 
of  Friday,  May  20 ;  that  these  persons  had  fully  expected  to  become  candidates 
and  have  their  names  placed  on  the  official  ballot  by  filing  the  notice  required 
by  C.  S.  6022;  that  the  others  who  did  file  such  notices  and  actually  became 
candidates  for  these  offices  have  signed  a  certificate  of  agreement,  giving 
their  consent  that  the  names  of  those  who  failed  so  to  file  notice  of  their 
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candidacy  may  be  placed  on  the  official  ballot.  Upon  this  you  inquire  whether 
that  action  may  be  taken. 

I  have  this  morning  fully  discussed  the  matter  with  Judge  Biggs,  Chair- 
man of  the  State  Board  of  Elections. 

C.  S.  6022  requires  that  notice  of  candidacy  must  be  filed  by  person  seeking 
to  have  his  name  placed  upon  the  official  ballot  within  the  time  or  times 
therein  set  out.  Such  notice  must  be  filed  by  the  person  desiring  to  become 
a  candidate  for  member  of  the  House  of  Representatives  and  all  county 
offices  at  least  two  weeks  before  the  primai'y  is  to  be  held.  That  time 
expired  at  midnight  Friday,  May  20.  The  provision  of  the  law  on  the  sub- 
ject is  mandatory.  It  fixes  a  time  by  which  the  action  must  be  taken  or 
else  an  attempted  filing  of  candidacy  cannot  be  recognized.  There  is  no 
provision  in  the  law  for  waiver  of  such  filing  by  any  other  candidate. 

We  are  unable  to  find  any  authority  in  law  upon  which  we  can  advise 
you  that  you  may  permit  the  filing  of  such  notice  at  any  time  after  mid- 
night of  Friday,  May  20.  Neither  your  Board  nor  the  State  Board  of 
Elections  can  change  the  statute  on  the  subject.  To  permit  a  filing  after 
the  time  named  would,  in  effect,  be  a  negation  or  changing  of  the  statute. 

I,  therefore,  advise  you  that  in  the  opinion  of  both  Judge  Biggs  and 
myself,  you  would  not  have  the  right  to  receive  notice  of  such  candidacy 
after  the  time  set  out  in  the  statute,  nor  to  put  the  name  of  a  person 
attempting  to  file  such  notice  upon  the  official  ballot   in  the   primary. 

The  subject  of  time  withiA  which  candidates  must  file  is  pretty  thoroughly 
covered  in  opinion  given  by  this  office  29  April,  1930,  found  on  page  237 
of  the  biennial  report  of  the  office  for  1928-30.  I  send  you  copy  of  that 
opinion. 


Challenges;    How   Determined 

2  June,  1932. 

You  state  that  a  number  of  persons  registered  at  your  precinct  as  Demo- 
crats have  been  challengod  on  the  ground  that  they  are  not  members  of  the 
Democratic  party,  do  not  affiliate  with  such  party,  and  do  not,  in  good 
faith,  intend  to  support  the  candidates  nominated  in  the  primary  of  such 
party.  Notices  have  been  served  on  the  challenged  persons.  You  inquire 
whether,  upon  failure  of  such  challenged  persons  to  appear  before  the 
Registrar  and  Judges  of  Election,  at  the  time  and  place  named  for  a 
hearing  of  the  challenge,  your  Board  would  then  have  the  right  to  sustain 
such  challenges,  or  would  it  be  required  to  hold  the  challenge  open  for 
hearing  on  the  day  of  the  primary. 

By  C.  S.  6031,  it  is  provided  that  upon  such  challenge,  "it  shall  be  the 
duty  of  the  Registrar  and  Judges  of  Election,  upon  such  challenge,  to  de- 
termine whether  or  not  the  elector  has  a  right  to  vote  in  said  primary." 

In  discussing  this  subject,  the  Supreme  Court,  in  Rowland  v.  Board  of 
Elections,  184  N.  C,  78,  said: 

But  whatever  consideration  may  have  brought  about  the  exact 
provisions  of  the  primary  law,  it  is  stipulated  in  express  terms 
(C.  S.  6031),  that,  when  the  right  of  a  supposed  elector  to  vote  in 
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the  primary  of  any  party  is  challenged  upon  the  ground  that  he 
does  not  affiliate  with  such  party,  or  does  not  in  good  faith  intend  to 
support  the  candidates  nominated  in  said  primary,  his  qualification 
and  right  to  vote  shall  be  referred  for  consideration  to  the  precinct 
Registrar  and  Judges  of  Election. 

The  Court  held  that  the  determination  by  the  Registrar  and  Judges  of 
Election  of  a  challenge,  upon  the  ground  of  lack  of  party  affiliation,  was 
final,  and  not  reviewable  by  the  County  Board  of  Elections,  or  a  court. 
Your  Board,  therefore,  has  extensive  powers  in  passing  on  the  challenge, 
and  also  in  determining  your  procedure. 

If  the  person  challenged  on  the  ground  of  lack  of  affiliation  with  the 
party  of  which  he  claims  to  be  a  member,  fails  to  appear  at  the  time  and 
place  named  for  a  hearing  of  the  challenge,  your  Board  would  have  the 
right  to  sustain  such  challenge,  or,  in  your  discretion,  your  Board  may 
hold  the  challenge  open  for  a  hearing  and  determination  on  the  day  of  the 
primary.  If  the  challenged  person  does  so  fail  to  appear  at  the  time  and 
place  named,  and  your  Board,  composed  of  the  Registrar  and  Judges  of 
Election,  should  be  of  the  opinion  that  the  challenge  should  be  sustained 
it  would  be  within  your  power  and  authority  so  to  do,  and  such  action  may 
be  indicated  by  making  the  entry  on  the  registration  book,  opposite  the 
name  of  such  challenged  person:  "Challenge  on  the  ground  of  lack  of  party 
affiliation  sustained." 

Giving  the  challenged  person  an  opportunity  to  be  heard  before  the  day 
of  the  primary  is  for  the  purpose  of  enabling  the  Registrar  and  Judges 
of  Election  to  hear  all  pertinent  evidence,  and  to  pass  on  the  challenge 
at  such  time  as  would  not  impede  or  interfere  with  the  conduct  of  the 
primaries.  When  the  challenged  person  fails  to  appear  in  accordance  with 
the  notice  served  on  him,  the  Registrar  and  Judges  of  Election  have  the 
right  at  that  time  to  pass  on  the  challenge,  since  normally  they  will  be 
engaged  in  the  performance  of  other  duties  on  the  day  of  the  primary. 


Residentiai,  Reqx  iREMENTs;  Pkopee  Place  or  Registration  of 
School    Teacher 

2  November,  1932. 

I  understand  you  want  an  opinion  from  me  with  respect  to  proper  place 
of  registration  of  a  school  teacher.  Of  course,  this  office  cannot  pass  on  the 
thousands  of  particular  instances  of  disputed  registration.  You  have  no 
doubt  had  copy  of  the  pamphlet  from  the  State  Board  of  Elections  relating 
to  the  election. 

The  best  I  can  do  for  you  is  to  lay  down  certain  general  principles  which 
may  be  found  in  the  cases.  Two  important  cases  on  the  subject  of  "per- 
manent," as  distinguished  from  "temporary"  residence,  are  those  of  Roberts 
■V.  Cannon,  20  N.  C,  269,  and  Hannon  v.  Grizzard,  89  N.  C,  at  page  20.  I 
summarize  what  I  have  heretofore  said  on  the  subject  as  follows: 

One  may  live  a  portion,  or  even  a  major  pai't,  of  the  time  at  one  place, 
for  a  temporary  purpose,  and  still  maintain  his  home  or  residence  at  another. 
Temporary  absence  from  the  home  or  residence  does  not  deprive  the  citizen 


21]  BIENNIAL    KEPOKT    OV    THE    ATTORNEY    GENERAL  225 

of  the  right  to  vote  at  the  place  of  his  residence.  A  common  illustration 
is  that  of  people  working  in  the  departments  at  Raleigh  or  Washington 
and  yet  retaining  their  voting  residence  at  some  other  place  in  this  State 
or  the  United  States.  Where  that  is  the  case,  the  working  at  the  State  or 
National  capital,  in  the  government  service,  may  be,  and  usually  is,  regarded 
as  a  temporary  purpose,  while  such  individual  retains  his  voting  residence 
elsewhere. 

The  case  of  State  on  relation  of  Goicer  v.  Carter,  reported  in  194  N.  C,  293, 
and  again  in  195  N.  C,  697,  dealt  with  the  right  of  school  teachers  to  vote 
at  the  place  where  they  were  teaching  school.  With  such  school  teachers, 
as  well  as  with  all  others,  the  problem  is  to  ascertain  and  determine  the 
permanent  residence  or  home  of  the  person  whose  right  to  vote  at  a  particular 
place  is  involved. 

One  may  have  a  temporary  residence  in  a  particular  town  or  county  for 
the  purpose  of  teaching  school  there.  She  spends  her  vacations  at  the 
place  from  which  she  came,  with  parents  or  other  members  of  the  family. 
She  regards  that  as  her  home.  She  plans  to  return  to  that  home  upon 
completion  of  her  school  duties.  Staying  at  the  place  at  which  she  teaches 
is  merely  for  the  temporary  purpose  of  performing  the  duties  of  her  em- 
ployment. She  may  spend  four  months  or  more  in  this  temporary  residence; 
she  does  not,  however,  intend  to  make  that  her  permanent  home  or  resi- 
dence. She  intends  to  maintain  her  permanent  home  or  residence  in  the 
town  from  which  she  came,  and  in  the  home  with  parents  or  other  members 
of  the  family. 

In  such  case,  the  residence  at  the  place  of  teaching  is  for  a  temporary 
purpose.  She  does  not  establish  a  voting  i-esidence  there.  The  perma- 
nent residence  is  maintained  at  the  home  from  whence  she  came.  Under 
such  circumstances,  she  should  register  and  vote  at  the  place  of  her  home, 
where  she  intends  and  does  maintain  her  permanent  residence. 

The  above  is  usually  what  happens  with  respect  to  school  teachers.  How- 
ever, there  may  be  other  cases  in  which  the  teacher  leaves  her  original 
home  to  go  into  the  town  in  which  she  teaches,  intending  to  make  that 
town  her  home  or  residence.  She  does  not  ordinarily  go  back  in  vacation 
to  her  original  home.  She  intends  to,  and  does,  establish  a  new  residence 
in  the  town  where  she  is  teaching.  She  usually  keeps  her  personal  property 
at  the  new  place,  establishing  her  home  there  as  a  permanent  matter.  Under 
such  circumstances,  when  she  has  lived  in  the  new  home  or  the  new  place 
for  the  required  four  months,  she  would  have  the  right  to  vote  there — 
provided,  of  course,  she  has  been  in  the  State  for  one  year. 

In  most  of  the  controverted  cases  relating  to  school  teachers,  it  will  be 
found  tTiat  the  place  of  their  legal  residence  for  the  purpose  of  voting  is 
at  the  home  of  their  parents  or  other  relatives,  and  not  in  the  town  where 
they  are   temporarily  teaching  school. 


OPINIONS  TO  STATE  BOARD  OF  CHARITIES  AND 

PUBLIC  WELFARE  AND  SUPERINTENDENTS 

OF  PUBLIC  WELFARE 


Office  HoLnrivG;   Member  County  Board  of  Education;    Superintendent 

15    July,   1930. 

You  state,  in  an  oral  conversation,  that  a  member  of  the  Board  of  Education 
of  one  of  the  counties  of  the  State,  has  been  elected,  at  a  joint  meeting  of 
the  Boards  of  Education  and  County  Commissioners  of  that  county,  Superin- 
tendent of  Public  Welfare  of  the  county.  You  inquire  what  will  be  the  effect 
of  this  gentleman's  qualifying  in  the  latter  office  upon  his  membership  in 
the  County  Board  of  Education. 

It  is  entirely  clear  that  membership  in  a  county  Board  of  Education  is 
a  public  office.  It  is  no  less  clear  that  the  position  of  Superintendent  of 
Public  Welfare  is  also  a  public  office. 

Section  7  of  Article  14  of  the  Constitution  prohibits  such  double  oflSce 
holding  and  C.  S.  section  3201  subjects  the  person  attempting  to  exercise 
the  functions  of  two  offices  to  a  suit  for  a  penalty  of  $200  by  any  person  who 
may  choose  to  bring  such  action.  If  the  particular  person  under  discussion, 
then,  should  be  elected  Superintendent  of  Public  Welfare  and  qualifies  by 
taking  oath  of  office,  the  effect  of  this  qualification  would  be  to  vacate  his 
membership  on  the  Board  of  Education  for  the  county.  If  he  should  there- 
after attempt  to  act  as  member  of  the  County  Board  of  Education,  he  would 
subject  himself  to  the  penalty  of  $200  and  all  his  acts,  as  such  member, 
would  be  void,  because  he  would  be,  as  to  that  particular  office,  what  the 
courts  call  an  "usurper"  and  not  an  officer  de  facto. 

The  cases   that  enunciate  these  principles   are: 

Barnhill  v.  Thompson.  122  N.  C,  493. 
.     Miclgett  v.  Gray,  158  N.  C,  133. 
Whitehead  v.  Pittman,  165  N.  C,  89. 


County    Poor — Powers   and   Duties   of    County    Commissioners 

29  November,   1930. 

You  request  of  this  office  an  opinion  defining  the  general  duties  of  Boards 
of  County  Commissioners  to  the  poor  now  in  the  State  of  North  Carolina, 
by  reason  of  industrial  conditions  resulting  in  unemployment  and  the  conse- 
quent positive  suffering  from  lack  of  proper  food  and  clothing. 

In  section  7  of  Article  II  of  the  Constitution,  it  is  declared  that  beneficent 
provisions  for  the  poor,  the  unfortunate  and  orphans  is  one  of  the  first 
duties  of  a  civilized  and  Christian  State.  This  section  of  the  Constitution, 
however,  is  addressed,  certainly  in  the  first  instance,  to  the  legislative  de- 
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partment   of   the   State    Government.      That   department,    in   C.    S.    1335,    has 
declared: 

The  Board  of  Commissioners  of  eacli  county  is  authorized  to  pro-    ■ 
vide  by  taxation  for  the  maintenance  of  the  poor,  and  to  do  every- 
thing expedient  for  their  comfort  and  well  ordering. 

Section  1336  defines  the  method  by  which  the  Board  of  County  Commis- 
sioners shall  exercise  this  beneficent  authority  as  follows: 

All  persons  who  become  chargeable  to  any  county  shall  be  main- 
tained at  the  county  home  for  the  aged  and  infirm,  or  at  such  place 
or  places  as  the  Board  of  Commissioners  select  or  agree  upon. 

The  care,  then,  of  indigent  and  infirm  persons,  without  ability  or  means 
to  sustain  themselves,  is  thus  made  a  direct  charge  on  the  body  politic,  for 
its  own  preservation  and  protection.  The  method  through  which  this  superior 
duty  shall  be  performed  by  the  County  Board  of  Commissioners  is  provided 
in  the  above  quoted  section  1336.  The  poor,  then,  are  to  be  maintained 
at  the  county  home,  or  at  such  place  or  places  as  the  Board  of  Commissioners 
select  or  agree  upon. 

The  condition  in  North  Carolina,  at  the  present  time,  on  account  of  the 
unemployment,  which  is  almost  universal,  is  abnormal,  to  say  the  least  of 
it.  The  victims  of  this  condition  may  be  designated  as  those  temporarily 
poor,  yet  their  poverty  and  suffering  is  as  real  and  unavoidable  as  those 
permanently  infirm  or  poor.  All  the  agencies  of  the  State  may  then  be 
invoked  and  put  in  action  to  relieve  this  situatioii,  as  far  as  may  be,  under 
existing  statutes,  which  alone  confer  authority  to  act  in  the  "premises. 

In  quite  a  number  of  counties,  in  which  this  temporary  condition  exists, 
there  are  large  towns  or  cities.  Some  suggestion  has  been  made  that  fhe 
towns  or  cities  should  care  for  their  .own  indigent,  to  the  exclusion  of  the' 
participation  of  the  county  at  all.  This  view  is  wholly  inadmissible.  The 
poor  of  a  city  or  town  are  as  much  the  poor  of  the  county  as  those  located 
without  the  territorial  limits  of  such  city  or  town,  but  within  the  county 
itself. 

It  is  noticeable  that  the  poor  fund  of  a  county  is  provided  by  taxation 
upon  all  taxpayers  in  the  county  limits.  Manifestly,  in  most  instances,  a 
very  large  proportion  of  that  fund  is  derived  from  taxation  upon  in- 
habitants of  cities  or  towns.  To  say,  then,  that  the  county  commissioners 
may  put  aside  this  obligation,  because  the  town  or  city,  either  partially 
or  wholly,  undertakes  to  support  its  own  indigents,  is  to  lose  sight  of 
the  fact  that  the  duty  of  the  county  commissioners  is  as  broad  as  tlie 
territorial  limits  of  the  county,   and   includes  all  the  poor  in  those  limits. 

Assuming,  then,  this  duty  of  the  county  commissioners,  the  question 
is  presented:  from  what  fund,  as  provided  in  the  budget  required  by  the 
county  government  law,  are  these  extraordinary  expenses  to  be  derived? 

The  County  Fiscal  Control  Act  of  1927,  requires,  in  section  2  thereof,  nine 
funds  to  be  set  up  in  the  budget.  The  first  of  these  is  current  operating 
expenses  of  the  county.  In  levying  the  tax  for  this  purpose,  there  is  in- 
cluded  therein  a   specific  tax  for   the   poor  of   the   county.      If  the   board   of 
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county  commissioners,  in  making  the  budget,  has  acted  wisely,  they  have 
included  an  emergency  estimate  for  this  particular  fund,  not  greater  than 
5  per  cent  in  excess  of  the  other  estimates  for  the  fund. 

This  office  has  interpreted  this  provision,  which  is  found  in  section  6  of 
the  above  cited  act,  as  permitting  the  county  commissioners,  in  their  dis- 
cretion, to  use  the  5  per  cent  emergency  fund  for  any  of  the  objects  set  up 
in  the  current  expense  fund.  Certainly,  if  the  board  has  followed  the  act, 
an  emergency  now  exists,  which  would  justify  the  county  commissioners 
in  resorting  to  the  whole  of  this  5  per  cent  appropriation  to  aid  in  alleviating 
the  conditions  which  now  confront  all  governing  bodies  in  the  State  of  North 
Carolina. 

How,  then,  may  the  county  commissioners  utilize  this  fund  in  particular 
cases? 

We  think  the  last  clause  of  C.  S.  section  1336  suggests  a  solution  of  this 
problem.  They  are  not  bound  to  send  these  temporary  sufferers  to  the 
county  home.  They  may  minister  to  their  wants  at  such  place  or  places 
as  they  may  determine.  If,  therefore,  the  board  is  not  able  to  make  a  lump 
sum  appropriation  to  the  agencies  which  it  selects  to  administer  this  emer- 
gency fund,  then  it  can,  under  the  statute,  administer  relief  to  particular 
cases  upon  application  to  it,  which  satisfies  the  board  that  relief  is  imperative. 
This,  of  course,  can  be  done,  whether  or  not  the  applicant  is  a  resident 
of  the  city  or  town  within  the  territorial  limits  of  the  county. 


Rules  and,  Regltlations  for  Prison  Camps;  Highway  Commission 

26  August,  1931. 

You  request  of  this  department  a  ruling  upon  section  28,  Chapter  145, 
Public  Laws,  regarding  the  establishment  of  rules  and  regulations  for 
Prison  Camps,  under  the  control  and  direction  of  the  State  Highway 
Commission. 

In  my  opinion,  these  rules  and  regulations  are  to  be  made  by  the  State 
Highway  Commission, — that  is  to  say,  originated  by  the  State  Highway 
Commission,  and  must  be  approved  by  both  the  Governor  and  the  State 
Board  of  Charities  and  Public  Welfare  before  they  could  be  said  to  be 
legally  adopted. 

Referring  to  the  approval  of  the  State  Board  of  Charities  and  Public 
Welfare,  I  understand  this  to  mean  that  such  approval  must  be  given  by 
this  Board  acting  as  a  Board. 

I  think  it  is  the  purpose  of  the  act  to  have  such  rules  and  regulations 
established  as  early  as  may  be  and  independently  of  any  rules  and  regula- 
tions heretofore  existing,  in  order  that  uniformity  may  exist  as  to  the 
handling  of  all  the  prisoners  in  these  camps  now  put  under  the  control 
and  direction  of  the   State  Highway  Commission. 

This  is  important,  because  of  the  fact  that,  before  the  enactment  of  the 
present  Road  Law,  except  as  to  prisoners  committed  to  the  State  Prison, 
the  custody  and  management  of  prisoners  and  Prison  Camps  has  been  a 
matter   of   county   control   and    the   rules   and    regulations    concerning   them 
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have    not    only    lacked    uniformity,    but    they    related    especially    to    such 
rounty   control. 


Settlement  County  Poor 

8  October,  1931. 
The  above  subject  is  completely  covered  by  Article  8  of  Chapter  24.  Con- 
solidated Statutes,  and  especially  by  section  1342  in  said  article. 
Answering  your  questions   in  order: 

1st.  In  order  to  gain  a  legal  settlement  in  the  county,  must  the  person 
residing  in  the  county  one  year  be  self-supporting  during  that  year? 

No.  The  person  would  acquire  a  settlement,  unless  he  became  a  subject 
of  county  care  when  he  had  a  settlement  elsewhere  and  was  retained  in 
the  county  only  by  virtue  of  section  1343,  Consolidated  Statutes,  until  he 
became  well  enough  to  remove  to  the  county  of  his  proper  settlement. 

2nd.  How  does  a  widow  establish  a  settlement?  Does  she  take  her 
husband's  settlement  or  establish  one  of  her  own? 

This  is  covered  by  sub-section  2  of  section  1342,  C.  S.  A  married  woman 
takes  the  settlement  of  her  husband  and  upon  his  death  continues  in  that 
settlement,  if  the  hvisband  had  any  settlement  in  the  State,  otherwise  the 
settlement  would  be  that  which  she  herself  had  at  the  time  of  the  marriage. 

3rd.  How  does  a  divorced  woman  and  how  does  a  deserted  woman 
establish  a  settlement?  Do  the  children  of  a  divorced  woman  take  their 
father's  or  mother's  settlement?  Do  the  children  of  a  deserted  woman 
take  their  mother's  or  father's  settlement? 

A  divorced  or  deserted  woman  acquires  a  settlement  just  as  any  other 
person  does, — by  a  residence  of  twelve  months  in  the  county,  however,  at 
the  time  of  the  divorce  or  at  the  time  of  the  desertion,  the  settlement  of 
a  woman,  in  either  condition,  is  that  of  her  husband,  and  continues  to  be 
such,  if  he  had  any  settlement  in  the  county  at  the  time  of  the  divorce  or 
desertion;  otherwise,  her  own  at  the  time  of  her  marriage.  Under  sub- 
section 3  of  section  1342,  the  children  of  a  couple  who  are  divorced  have  the 
settlement  of  the  father,  and  in  case  of  mere  desertion,  the  settlement  of 
such  child  would  follow  that  of  the  father,  if  he  acquired  another  settle- 
ment in  the  State;  I  take  it  that  would  be  true  also,  in  the  case  of 
divorce,  if  no  order  had  been  made  with  regard  to  the  custody  of  the  child. 

4th.     How  old  must  a  child  be  to  establish  his  own  settlement? 

Unless  the  settlement  of  the  child  is  controlled  by  other  circumstances, — 
that  is  to  say,  the  settlement  of  parents,  his  settlement  is  acquired  by 
residence  only,  without  reference  to  age. 

5th.  When  a  family  has  moved  from  place  to  place  many  times  each 
year,  not  remaining  in  one  place  long  enough  to  establish  a  settlement, 
is  the  settlement  traced  back  to  the  man's  birthplace?  If  not,  how  is  a 
settlement  established? 

A  man's  birthplace  has  nothing  to  do  with  his  settlement.  Under  the 
circumstances   you   mention,   he   simply   does   not   establish   any   settlement. 
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Probably,  however,  such  a  person  might  have  a  settlement  by  reason  of  the 
settlement  of  the  parents,  which  settlement  would  continue  until  he  had 
acquired  another. 

eth.  After  establishing  the  settlement  of  a  family  through  the  agency 
at  the  place  of  legal  settlement  and  notifying  the  agency  at  the  other  end, 
must  their  consent  be  gained  in  order  to  return  a   family? 

I  know  of  no  law  regulating  the  return  of  indigents  to  the  place  of 
their  settlement,  unless  that  settlement  be  within  the  State.  In  that  case, 
the  procedure  is  set  out  in  sections  1335  and  1343,  Consolidated  Statutes. 
Section  1343  authorizes  the  care  of  any  indigent  persons  in  the  county 
where  they  may  be  found  during  the  time  that  they  are  sick  or  disabled, 
and  cannot  be  removed  without  danger  to  life.  It  requires  of  the  county 
Avhere  he  was  last  legally  settled  to  pay  all  charges. 

Section   1335  authorizes  the  Board  of  County  Commissioners  to  institute 

proceedings  against  any  person   coming  into  the   county  who   is   likely  to 

become  chargeable  thereto  and  cause  his  removal  to  the  county  where  he 

was    last    legally    settled    and    permits    recovery    from    such    county    of    all 

charges    and    expenses    incurred    for    the    maintenance    or    removal.     Under 

this   statute,   if  the   county   of  the  legal   settlement   refuses    to  accept   such 

person,    an    action    brought    by    the    County    Commissioners    against    such 

county   will   lie   to   compel   the   county    of    legal    settlement   to    receive    and 

care  for  such   indigent  person. 

1-1 

7th.     What  is  the  procedure  if  a  family  refuses   to  return? 

The  power  which  the  statute  gives  for  the  removal  of  indigent  persons 
is  sufficient  authority,  in  a  proper  case,  to  employ  such  means,  including 
physical  force,  as  may  be  necessary  for  their  removal,  this,  of  course,  to 
be  preceded  by  the  procedure  set  up  in  section  1335. 


School  Law;    Welfare  Law;    Mentally  Defective   School  Children 

6   January,    1932. 

I  have  carefully  read  the  letter  written  by  Mr.  J.  B.  Hall  of  date  Decem- 
ber 24,  1931,  with  regard  to  exclusion  of  mentally  defective  children  from 
the  public  schools.  The  question  is  raised  here  as  to  the  amendment  to 
C.  S.  5758  by  Chapter  453,  Public  Laws,  1931,  which  is  printed  in  Michie's 
Code  as  the  second  paragraph  of  5758. 

The  law  authorizes  exclusion  from  the  schools  of  children  who  are  mentally 
defective  to  the  extent  which  would  make  it  either  impossible  for  the 
child  to  profit  by  instruction  given  in  the  school  or  impracticable  for  the 
teacher  to  properly  instruct  the  normal  pupils  of  the  school.  In  slightly 
different  language,  and  further  on  in  the  chapter,  it  is  provided  that 
under  such  limitations  and  rules  as  the  State  Board  of  Education  may 
adopt,  such  a  child  may  be  excluded  from  the  public  schools  "when  it  is 
ascertained  that  the  child  cannot  benefit  by  such  instruction  and  its  presence 
becomes  a  source  of  disturbance  to  the  rest  of  the  children."  The  teacher 
is   required    to   designate    such    feeble-minded    child    in    her    reports    to    the 
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County  Superintendent  of  Public  Welfare,  and,  in  turn,  he  is  required  to 
report  such  cases  to  the  State  Board  of  Charities  and  Public  Welfare. 
Thereupon,  an  examination  is  required  to  be  made,  under  the  auspices  of  the 
Board  of  Charities  and  Public  Welfare,  into  the  mental  capacity  of  the 
child  and  report  thereof  made  to  the  county  or  city  superintendent  involved. 
The  question  here  is  as  to  how  such  examination  shall  be  made  and  how 
the  costs  thereof  shall  be  paid. 

I  suppose  that  when  the  procedure  laid  down  in  Chapter  453  has  been 
followed  down  to  the  point  where  such  examination  is  proper,  and  where 
parents  of  the  child  refuse  to  permit  such  examination,  the  proper  course 
would  be  to  exclude  the  child  from  school  and  put  the  burden  on  the  parent 
or  guardian  to  apply  to  the  proper  authorities  for  the  re-admission  of  the 
child.  It  is  quite  probable  that  the  power  of  the  court  might  be  invoked 
to  compel  the  parents  of  the  child  to  permit  such  examination,  in  cases 
of  this  kind.  But,  as  no  special  machinery  is  provided  in  the  Act,  I  am 
doubtful  about  this.  I  feel,  however,  that  upon  the  refusal  of  a  parent 
or  a  guardian  to  permit  examination  of  the  child  and  upon  exclusion  of 
the  child  from  the  school,  no  court  or  other  authority  would  sustain  the 
proceedings  brought  to  have  such  child  re-admitted  to  the  school,  without 
such  an  examination  and  the  finding  that  such  child  was  fit  to  be  re-admitted. 

Nothing  whatever  is  said  in  the  Act  about  the  payment  of  the  cost  of 
examination.  It  is  not,  so  far  as  I  can  see,  an  expense  ordinarily  included 
in  the  budget,  but  logically,  I  think  it  ought  to  come  out  of  the  public  school 
fund,  inasmuch  as  the  whole  law  is  included  in  the  chapter  on  education 
and  is  entirely  for  the  benefit  of  the  public  schools.  Perhaps  such  cases 
might  be  called  to  the  attention  of  the  Board  of  Equalization  and  provision 
for  such  expenses  made  there.  I  cannot  tell  what  the  court  would  say  on 
the  question  of  costs  of  examination,  and  you  know  some  defects  in  the  law 
cannot  be  cured  by  interpretation. 


INSPECTION"    OF    Pk.VATE     INSTITUTIONS    RECEIVING    CHILDREN 

16  March,  1932. 

We  understand  from  your  letter  that  Miss  Florence  Boyd  of  Lenoir,  is 
maintaining  a  home  for  crippled  children,  in  which  there  are  ordinarily 
kept  from  four  to  teii  children.  These  children  are  supported  through  funds 
solicited  from  the  public  through  newspapers,  personal  appeals  before  clubs 
and  churches,  and,  sometimes,  by  exhibition  of  the  crippled  children  with 
case-histories    or    stories. 

I  think  that  this  institution  comes  within  the  meaning  of  section  5006, 
sub-section  4,  C.  S.,  and  is  an  institution  which  your  department  has  both 
the  right  and  duty  to  inspect. 

I  do  not  think  that  section  5013,  on  account  of  the  restriction  contained 
in  it,  is  applicable  to  this  case.  However,  section  5006  imposes  a  duty  upon 
the  Welfare  Department  to  examine  institutions  of  this  kind  and  there  is  a 
reciprocal  duty  on  the  part  of  those  who  have  them  in  charge  to  permit  such 
inspection.     It  is  my  opinion   that  if  such  person   should   wilfully  and  ob- 
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stiiiately  refuse  to  permit  the  inspection,  whicli  is  so  required  by  law, 
and  interferes  with  the  person  who  has  the  autliority  to  make  the  inspection, 
such  person  would  be  guilty  of  a  violation  of  the  law.  Of  course,  if  there 
are  violations  of  law  in  the  way  that  such  institution  is  carried  on,  as  for 
instance,  by  cruelty  or  neglect  from  which  a  child  might  suffer,  the  State 
has  its  remedy  by  indictment  for  that  offense;  but  I  do  not  understand  that 
the  State,  having  provided  a  law  which  was  evidently  intended  to  prevent 
occurrences  of  such  a  thing,  can  permit  its  laws  to  be  frustrated  and 
rendered  inoperative  until  the  thing  which  they  were  designed  to  prevent 
really  happens. 

I  suggest  that  you  bring  this  view  of  the  matter  to  the  attention  of  Miss 
Boyd,  so  that  her  side  of  the  matter  might  receive  attention  and  the 
situation  be  handled   without  unnecessary  controversy  and   unpleasantness. 


Charitable    Institutions;    School  for    the    Deaf    at    Morganton    and 
School  for  Blind  and   Deaf  at   Raleigh 

29  June,  1932. 

You  inquire  in  your  letter  of  April  27,  whether  or  not  provisions  of  C.  S. 
section  5006,  subsection  (1),  apply  to  the  School  for  the  Deaf  at  Morganton 
and  the  School  for  the  Blind  and  Deaf  at  Raleigh.  The  section  referred  to 
is  that  part  of  section  5006  which  assigns  to  the  State  Board  of  Charities 
and  Public  Welfare  the  power  and  duty  to  investigate  and  supervise,  through 
and  by  its  own  members  or  its  agencies  or  employees,  the  whole  system 
of  the  charitable  and  penal  institutions  of  the  State  and  to  recommend  such 
changes  and  additional  provisions  as  it  may  deem  needful  for  their  economical 
and  efficient  administration. 

In  my  opinion,  this  section  does  apply  to  the  two  institutions  named.  Sec- 
tion 10  of  Article  XI  of  the  State  Constitution,  provides  that  "The  General 
Assembly  may  provide  that  indigent  deaf,  mute,  blind  and  insane  of  the 
State  shall  be  cared  for  at  the  charge  of  the  State." 

It  is  true  that  the  State  requires  that  all  its  charitable  institutions  shall 
be  made  self  supporting,  insofar  as  that  may  be  done;  nevertheless  they 
are  charitable  institutions.  The  State  has  seen  fit  to  carry  out  the  provisions 
of  the  Constitution,  with  regard  to  deaf  mutes  and  blind,  by  the  establish- 
ment of  these  schools  at  Morganton  and  Raleigh,  and  the  schools  are  referred 
to  in  C.   S.  Chapter  96,  relating  to  education. 

I  do  not  think  that  this  changes  their  character. 


OPINIONS  TO  STATE'S  PRISON 


IsstAJVCE   OF  Bonds — Purchase  of  Land 

11  March,  1931. 

Your  letter  of  March  11,  in  regard  to  Senate  Bill  No.  202,  received.  In 
my  opinion  the  bill  is  not  a  roll  call  bill. 

Chapter  152  of  1927  authorized  the  issuance  of  $400,000  in  bonds,  the  pur- 
pose of  the  expenditure  being  to  acquire  land  for  a  farm  and  for  buildings 
and  equipment  thereon,  to  be  used  as  a  State  Prison.  This  bill,  S.  B.  No. 
202,  changes  the  purpose  for  which  the  proceeds  of  the  bonds  are  to  be 
used.  In  my  opinion,  the  act  of  1927  authorizing  the  issuance  of  the  bonds 
remains  in  force.  I  am  also  of  opinion  that  this  change  in  the  purpose 
for  which  the  proceeds  of  the  bonds  authorized  by  the  act  of  1927  are  to 
be  used  does  not  in  any  way  affect  the  power  of  the  State  to  issue  the  bonds 
under  Chapter  152  of  1927.  This  view  seems  to  be  supported  by  LeRoy  v. 
Elizabeth  City,  166  N.  C,  93.  However,  as  you  know,  it  is  necessary  to 
satisfy  bond  buyers  with  respect  to  the  validity  of  bonds  issued  by  the 
State  and  they  are,  therefore,  subject  to  the  approval  of  some  bond  attorney 
satisfactory  to  the  buyer  of  the  bonds.  These  bond  attorneys,  as  Mr.  Nash 
has  suggested,  are  a  "law  unto  themselves."  It  might,  therefore,  be  well  to 
communicate  with  Mr.  Masslich,  or  such  bond  attorney  as  is  expected  to 
pass  on  the  issuance  of  the  bonds  under  the  "Prison  Farm  Act  of  1927," 
and  ascertain  from  him  if  he  sees  any  objection  to  the  issuance  of  the  bonds 
under  the  act  of  1927  with  the  change  in  purpose  for  which  the  proceeds  are 
to  be  used,  as  set  out  in  Senate  Bill  No.  202. 


Right  of  Judge  to  Change  Sentence  During  Same  Term  of  Court 

5  September,  1931. 

Your  office  presents  to  me  this  morning  judgment  and  order  of  Judge 
Thomas  J.  Shaw,  entered  at  August  Term,  1931,  Superior  Court  of  Columbus 
County,  in  case  of  ^tate  v.  John  McCoUum. 

From  the  judgment  it  appears  tha  the  defendant  was  tried  by  Judge 
Midyette  at  a  preceding  term  of  court  and  prayer  for  judgment  continued 
to  the  August  term,  1931.  When  the  case  was  called  for  disposition,  Judge 
Shaw  sentenced  the  defendant  to  two  years  in  the  State's  Prison,  and  he 
was  delivered  to  the  State's  Prison  on  August  31,  during  the  sitting  of  the 
Court. 

However,  before  the  adjournment  of  the  Court,  Judge  Shaw,  upon  further 
information,  struck  out  the  sentence  of  two  years'  imprisonment  theretofore 
imposed  at  that  term,  and  entered  order  that  the  judgment  be  suspended 
upon  payment  of  costs. 

The  Clerk  was  ordered  by  Judge  Shaw  to  send  transcript  of  this  judg- 
ment, containing  the  change  of  sentence,  to  the  State  Prison  authorities  so 
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that  the  prisoner,  John  McCollum,  might  be  discharged.  This  is  shown  by 
certificate  from  Mr.  J.  L.  Memory,  Clerk  of  the  Superior  Court  of  Columbus 
County. 

Undoubtedly,  the  Judge  had  the  right  to  change  the  sentence  during 
the  term  of  Court,  and  having  done  so,  it  will  be  your  duty  to  obey  such 
order  and  discharge  the  prisoner. 


OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 
AND  DEVELOPMENT 


State    Employee;    National    Guard;    Compensatioiv- 

15  August,  1930. 

In  reference  to  the  claim  of  Harry  W.  Inge  for  pay  for  the  period  that 
he  was  at  Camp  Glenn  as  a  National  Guardsman,  in  your  letter  of  August 
14,  you  state  the  nature  of  Inge's  employment  as  follows: 

Inge  has  been  employed  at  the  Forestry  Nursery,  near  Clayton, 
N.  C,  for  approximately  two  years  steadily,  except  for  days  when 
the  weather  would  not  permit.  He  was  paid  for  the  actual  number 
of  hours  worked,  so  that  any  time  lost,  due  to  inclement  weather  or 
sickness,  was  not  counted  in  his  time,  nor  were  any  holidays  given 
with  pay.  At  the  time  of  his  camp  period,  he  was  actually  em- 
ployed at  the  Nursery  as  a  common  laborer  at  25  cents  per  hour. 

The  statute  controlling  the  situation  is  C.  S.  section  6869.  This  is 
entitled : 

"Leaves  of  Absence  for  State  Officers  and  Employees"  and  the  section, 
itself,  is  in  the  following  words: 

All  officers  and  employees  of  the  State  who  shall  be  members  of 
the  National  Guard  or  Naval  Militia,  shall  be  entitled  to  leave  of 
absence  from  their  respective  duties  without  loss  of  pay,  time  or 
efficiency  rating  on  all  days  during  which  they  shall  be  engaged 
In  field  or  coast  defense  training,  ordered  or  authorized  under  the 
provisions  of  this  chapter. 

There  can  be  no  doubt  that  Inge,  during  a  period  for  which  he  claims  pay, 
was  engaged  in  field  or  coast  defense  training  ordered  or  authorized  under 
the  provisions  of  the  law.  If  he  had  been  regularly  employed  for  the  par- 
ticular work  done,  at  so  much  per  month,  he  would  be  entitled  to  payment 
of  his  salary  while  thus  absent  from  his  duties.  The  difficulty  arises 
from  the  fact  that  his  pay  was  measured,  not  by  any  period  of  time,  but 
by  the  amount  of  work  done  by  him,  with  compensation  of  25  cents  per 
hour.  He  was  paid  nothing  at  all,  if  the  weather  prevented  his  doing  the 
outdoor  labor  for  which  he  was  employed.  He  was  allowed  no  holidays  and 
so  his  compensation  ceased  in  all  cases  when  the  work  was  not  actually 
done.  His  employment,  then,  was  from  hour  to  hour  and  not  from  week  to 
week  or  month  to  month.  This  being  true,  there  seems  to  be  no  standard 
by  which  his  compensation  could  be  measured  during  the  time  that  he 
was  off  on  service  in  the  National  Guard.  His  contract  was — to  receive  pay- 
ment only  for  actual  labor  done  by  him. 

We  cannot  distinguish  this  case  from  the  case  of  a  painter  employed 
by  the  State  Hospital  at  Morganton,  who  was  working  by  the  day  and  paid 
by  the  day.     On  February  1,  1928,  we  were  forced  to  hold  that  this  painter. 
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who  was  a  member  of  the  National  Guard,   did   not   come  within   the  pro- 
visions of  section  6869. 

Wherever  a  contract  provides  that  payment  should  be  in  accordance  with 
the  amount  of  work  done,  it  seems  to  us  that  there  can  be  no  standard  by 
which  we  could  fix  the  amount  of  pay  due  the  State  employee,  under 
such  circumstances,  when  off  in  the  performance  of  his  National  Guard 
duties. 


State  Owned  Ai  tojiobiles  ;   City  License 

18  November,   1930. 

Your  memorandum  of  November  17  received.  I  am  of  opinion  that  a  town 
or  city  does  not  have  the  right  to  require  purchase  of  city  license  plate  for 
State  owned  automobiles.  I  think  if  the  attention  of  the  city  authorities 
is  called  to  reasoning  in  recent  case  of  O'Berry,  State  Treasurer  v.  Mecklen- 
burg County,  they  will  agree  with  the  view  I  am  expressing. 


Hunting  L-icense;  Exemptions 

4  September,  1931. 

The  section  of  the  Game  Laws,  referred  to  by  you  in  your  letter  of  Septem- 
ber 3,  the  same  being  C.  S.  section  2141  (gg),  does  not  require  a  hunting 
license  from  the  owner  of  land  or  any  member  of  his  family  under  twenty- 
one  years  of  age  to  hunt  on  such  land.  Also,  a  party  who  leases  the  farm 
for  cultivation  is  not  required  to  have  license  to  hunt  thereon. 

In  my  opinion,  both  the  owner  of  the  land,  although  he  might  not  live 
upon  it,  and  the  person  who  leases  the  land  have  the  right  to  hunt  upon  it 
without  taking  out  license. 

As  to  a  share  cropper,  I  do  not  think  that  the  mere  fact  that  he  lives 
upon  the  land,  which  is  in  the  possession  of  the  owner,  would  give  him 
the  right  to  hunt  on  the  land  without  license,  but  if  he  is  himself  in  the 
actual  possession  of  the  land,  he  would  be  considered  a  lessee  and  would 
have  the  right  to  hunt  on  it. 


Section    2141  (gg)    C.     S.,    Construction    op    Statute;     Meaning    of    Termi 
"Owned";    State   v.   Falkner 

14  October,  1931. 

You  have  a  letter  from  Mr.  J.  Harry  Edwards,  Game  Warden  of  Vance 
County,  setting  up  certain  facts  and  asking  for  an  opinion  thereon;  and 
this  letter  you  have  transmitted  to  us.  Inasmuch  as  it  appears  that  a 
case  has  been  constituted  in  the  Recorder's  Court,  and  is  there  awaiting 
an  opinion  from  this  Department,  I  think  that  I  had  better  go  into  the 
matter  from  the  lawyer's  point  of  view  so  that  they,  too,  may  thoroughly 
understand  our  reasons  for  coming  to  the  conclusion  stated  in  this  letter. 

The  facts  are  as  follows:  Howard  Falkner  of  Vance  County  has  been 
indicted,   and    stands   for   trial   before   the    Recorder    of  Vance    County,    for 
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hunting  without  a  license,  off  his  own  premises,  at  the  time  he  was  hunting 
on  a  tract  of  one  hundred  sixty-four  acres,  known  as  the  Ned  Falkner 
Estate.  In  this  estate  Bessie  Falkner,  wife  of  the  defendant,  owns  a 
one-twelfth  undivided  Interest.  There  are  eight  children  of  Howard  and 
Bessie  Falkner.  Howard  Falkner  does  not  cultivate  any  of  the  land.  The 
title  to  the  one-twelfth  interest  is  not  in  Howard  Falkner,  but  in  Bessie 
Falkner,  his  wife. 

Section  2141  (gg)  says,  in  part: 

Any  person  who  is  a  resident  of  this  State,  and  any  dependent 
member  of  his  family  under  twenty-one  years  of  age,  may  take  game 
birds  and  wild  animals  in  the  open  season  for  the  same,  and  not 
contrary  to  the  provisions  of  this  act,  on  lands  owned  by  said  resi- 
dent, without  a*  license. 

Under  this  law,  and  under  the  facts  set  out,  I  do  not  think  that  the 
action  can  be  maintained  against  Howard  Falkner,  and  for  the  following 
reasons : 

1.  The  term  "owned"  used  in  the  statute  is  not,  as  popularly  supposed, 
a  word  always  and  necessarily  denoting  the  possession  of  a  legal  title.  On 
the  contrary,  it  is  a  very  general  term,  varying  in  its  significance  all 
the  way  from  ownership  of  a  legal  title  to  the  merest  interest  which  justi- 
fies rightful  occupancy.  "The  word  'owned'  is  not  a  technical  term.  It 
is  a  general  expression  used  to  describe  a  great  variety  of  interests  and 
may  vary  in  significance  according  to  the  context  and  subject  matter." 
Peterson  v.  Johnson,  132  Wis.,  280.  The  opinions  of  the  courts  to  this  effect 
are  numerous  and  uniform. 

I  feel  sure  that  if  the  defendant  in  this  case  had  any  relation  to  these 
lands,  justifying  any  sort  of  occupancy  or  dominion,  he  would  be  an  owner 
in  the  sense  used  in  this  statute,  although  the  legal  title  may  have  been 
in  his  wife. 

2.  According  to  the  statement  of  facts,  the  defendant  was  a  ''tenant  by 
the  curtesy  initiate,"  which  gave  him  a  freehold  interest  in  the  lands  of  his 

wife.     It  is  true  that  by  virtue  of  the  act  of  1848   (C.  S.  section ),  and 

the  further  modification  made  by  the  Constitution  of  1868,  tenancy  by  the 
curtesy  is  stripped  of  many  common  law  attributes  and  perhaps  his  con- 
dition is  accurately  described  in  Rouse  v.  McKeen,  169  Pa.,  116:  "The  legisla- 
tive act  has  lopped  off  some  of  the  prominent  branches;  it  has  not  cut 
down  the  tree;  the  mutilated  trunk  still  stands." 

Perhaps  I  had  best  call  attention  to  Jackson  v.  Beard,  162  N.  C,  at  page 
116,  in  which  Justice  Walker  seems  to  have  held  that  the  husband  has  now, 
by  reason  of  these  changes  in  the  law,  no  interest  or  estate  whatever  in 
the  lands  of  his  wife.  That  sweeping  statement  arguendo  was  not  only  not 
necessary  to  the  decision  of  that  case,  but  is  directly  contrary  to  the  holding 
in  the  three  cases  cited  in  its  support:  Thompson  v.  Wiggins,  109  N.  C,  508; 
Walker  v.  Long,  Id.,  511;  Johnson  v.  Coffey,  Id.,  515.  In  fact,  when  the 
reasoning  in  these  cases  is  thoroughly  understood,  it  is  seen  why  the  rule 
that  a  tenant  by  the  curtesy  initiate  is  considered  a  freeholder  for  the  pur- 
pose of  sitting  on  a  jury  is  not  a  mere  rule  of  convenience,  as  suggested  by 
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Rodman,  J.,  in  State  i;.  Rayland.  75  N.  C,  12,  but  comes  from  the  fact  that 
there  is  really  left  with  the  husband  an  interest  in  the  wife's  land,  which 
in  the  first  mentioned  case  {Thompson  v.  Wiggins,  supra.  Judge  Clark  render- 
ing the  opinion  of  the  Court)    is  stated  as  follows: 

The  husband  is  still  seized  in  law  of  the  realty  of  his  wife,  shorn 
of  the  right  to  take  the  rents  and  the  power  to  lease  her  lands, 
and  relieved  of  liability  of  his  interest  being  sold  during  the  wife's 
life.  By  reason  of  such  bare  seizin,  the  husband  is  still  a  freeholder 
and,  as  such,  has  always  been  deemed  eligible  as  a  juror  in  those 
cases  in  which  being  a  freeholder  is  a  qualification.  He  has  by  the 
curtesiy  initiate,  a  freehold  interest,  but  not  an  estate,  in  the 
property.     . 

To  the  same  effect  are  the  other  cases  cited.  In  my  opinion,  in  this  case 
Howard  Falkner  has  a  freehold  interest  in  the  one-twelfth  undivided  interest 
of  his  wife  in  this  land,  which  includes  the  right  of  joint  occupancy  of  the 
land  with  her,  and  in  this  sense  must  be  considered  to  have  "owned"  the 
land  within  the  meaning  of  the  term  as  used  in  this  statute,  and  he  is, 
therefore,  not  guilty  of  a  violation  of  the  law  by  hunting  thereon  without 
license. 


Minor  Huxtixg  Upon  License  of  Parent  or  Guardian,  a  Resident 

20   October,   1931. 

Answering  your  inquiry  arising  upon  the  letter  of  Mr.  Jack  Saunders  of 
October  17,  1931: 

Under  section  2141  (gg),  being  section  30  of  the  pamphlet  Conservation 
Laws,  any  person  under  the  age  of  sixteen  years  may  hunt  upon  a  license 
of  a  resident  of  this  State  who  is  his  parent  or  guardian,  provided  such 
minor  carry  the  license  when  so  hunting,  unless  accompanied  by  the  parent 
or  guardian,  in  which  case,  he  does  not  have  to  carry  any  license,  but 
this  section  does  not  apply  to  minors  generally.  It  is  strictly  limited 
to  those  who  are  hunting  under  the  license  of  a  parent  or  guardian. 

Any  person  under  sixteen  years  of  age,  and  not  coming  within  this 
statute,  who  hunts  without  a  license,  violates  the  law  and  is  to  be  dealt  with 
by  the  Juvenile  Court,  in  the  same  manner  as  if  found  violating  other  laws 
of  the  State. 


OPINIONS  TO  STATE  BANKING  DEPARTMENT 


Depositors'  Agreement;  Double  Liability 

2  September,  1930. 

You  have  submitted  to  this  office  a  proposed  agreement  to  be  entered  into 
by  the  depositors  of  a  bank  which  has  been  taken  over  by  the  Corporation 
Commission,  looking  to  the  reestablishment  of  the  bank,  in  such  way  as  to 
save  assets  which  would  be  destroyed  if  an  attempt  to  realize  upon  them 
was  made  at  the  present  time.  This  agreement  is  drawn  under  subsection  5, 
section  218(c)  of  the  Consolidated  Statutes. 

You  state  that  some  of  the  depositors  have  feared  that  if  they  sign  this 
agreement,  it  would  release  in  some  way  the  double  liability  of  stockholders 
to  them  at  the  present. 

We  think  this  contract  would  not  have  this  effect.  The  double  liability 
of  stockholders  in  banks  arises  out  of  contract.  There  is  nothing  in  the 
proposed  agreement  which  deals  specifically  with  this  contract  liability.  We 
think  its  only  effect  is  to  postpone  the  enforcement  of  the  liability  to  a 
definite  period  hereafter,  with,  of  course,  the  necessary  consequence  that 
new  creditors  of  the  bank,  made  after  March  15,  1930,  in  case  the  scheme  to 
rehabilitate  it  failed,  could  also  share  in  the  proceeds  of  this  double  liability 
of  stockholders,  if  it  was  necessary  to  enforce  it  hereafter. 


Ba?s^k  Holding   Stock  in  Other  Banks;    Bank  and   Trust  Company  of 

Henderson,  N.  C. 

25  September,  1931. 

Answering  your  inquiry  as  to  your  authority  to  give  permission  to  the 
Fidelity  Bank  of  Durham,  N.  C,  to  hold  stock  in  another  bank,  which  it 
claims  to  have  purchased  before  the  act  prohibiting  such  investment  had 
been  passed:  It  seems  to  me  that  this  is  rather  a  question  of  policy  in 
administration.  You  will  note  that  section  220(c)  contains  an  absolute 
prohibition  against  a  bank  making  an  investment  of  this  kind;  and  I  do 
not  think  that  the  provision  contained  in  that  section,  which  gives  you 
the  right  to  make  an  extension  of  time  in  certain  cases,  has  any  application 
to  stock  of  this  sort,  but  refers,  in  my  opinion,  to  stock  which  the  bank  may 
legitimately  hold,  under  the  proviso  in  that  section. 

However,  in  as  much  as  the  bank  was  holding  this  stock  prior  to  the  en- 
actment of  the  law,  I  think  it  would  be  the  proper  thing  for  your  department 
to  fix  the  limit  of  time  within  which  the  bank  would  be  compelled  to  sell'  or 
dispose  of  such  stock  and  remove  it  from  the  assets  of  the  bank.  Perhaps 
the  policy  which  ought  to  be  pursued  in  this  case,  is  suggested  in  the  section 
referred  to,  wherein  will  be  found  a  rather  drastic  provision  that  where 
the  bank  owns  legitimate  stock  above  the  limit  provided,   it  must  sell  the 
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same  within  six  months  after  its  acquisition,  or  charge  it  to  profit  and  loss. 
(This  time,  of  course,  is  subject  to  extension  by  you.) 

It  occurs  to  me  that  it  would  present  quite  a  complicated  problem  to 
the  bank  examiner,  if  an  investment  of  this  kind  were  allowed  to  remain 
amongst  the  assets  and  it  might  also  be  attended  with  considerable  danger 
to  a  bank.  In  case  of  trouble,  no  one  could  tell  where  the  unraveling  process 
might  end. 


Section  223(f)   C.  S.,  B.vnking  Laws;  Subsection  (c),  Services  as  to  Banks 
Other  Than  Examination,  Charges 

5  October,  1931. 

As  stated  in  your  letter,  section  223(f),  Consolidated  Statutes,  provides, 
in  subsection  (a)  and  subsection  (b)  the  schedule  of  fees  for  ordinary 
examinations  of  banks,  and  subsection  (c)  provides  "For  services  performed 
for  any  bank  other  than  examination,  the  Commissioner  of  Banks  may  make 
such  charge  as,  in  his  opinion  is  fair  and  just." 

We  quote  with  approval  a  paragraph  of  your  letter:  "Tlie  word  'examina- 
tion' as  used  in  subsections  (a)  and  (b)  above  is  understood  in  businesses 
of  banking  and  auditing  to  describe  a  well  outlined  procedure  and  the  gather- 
ing of  certain  definite  information  which  is  compiled  in  a  report  of 
examinations." 

I  add  to  that  merely  that  such  an  examination,  the  scope  and  extent  of 
which  is  established  by  the  rules  and  regulations  of  your  department,  is  in- 
tended for  the  purpose  of  giving  necessary  information  to  the  banking 
department  as  to  the  condition  of  banks,  by  which  it  may  be  guided  in  the 
matter  of  supervision  and  the  enforcement  of  the  banking  laws  and  results 
in  reports  to  the  Commissioner  of  Banks;  the  services  you  designate  are 
such  as  may  be  specially  rendered  to  the  bank  itself,  independent  of  this 
function  of  examination,  and  requiring  extra  time,  labor  and  expert  advice. 
Quoting  from  your  letter,  the  proposed  services  would   include: 

(a)  A  more  extensive  audit. 

(b)  A  reconciliation  of  accounts  and  the  elimination  of 
discrepancies 

(c)  A  modification  of  the  system  of  accounts  in  use  to  provide  for 
a  complete  and  more  economical  recording  of  the  transactions  of 
the  bank. 

(d)  A  more  complete  appraisal  of  the  bank's  assets  and  the 
preparation  of  a  statement  of  its  affairs  based  thereon. 

(e)  Instruction  and  assistance  in  the  elimination  of  violations  of 
the  laws,  rules  and  regulations  laid  down  for  the  operation  of  banks, 
as  well  as  the  elimination  of  the  criticisms  shown  in  the  reports  of 
examination,  and /or  dangerous  practices  or  tendencies  in  the  con- 
duct of  the  bank's  affairs. 

The  law  clearly  recognizes  that  a  service  of  this  sort  may  be  provided  for 
over  and  above  that  of  ordinary  examination  and  equitably  provides  for 
payment  therefor,  not  out  of  the  general  funds  produced  by  fees  for  exam- 
ination but  by  the  bank  for  which  the  services  are  performed. 
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I  think  that,  under  subsection  (c)  of  section  223(f),  Consolidated  Statutes, 
you  are  authorized  to  perform  these  services  and  .to  charge  and  collect  therefor 
such  sums  as  seem  fair  and  just. 


Liquidation    of    Banks;     Repayment    Stockholders    Assessments    out    of 
Surplus  Assets;  Meeting  of  Stockholders;   Delivery  of  Assets  to  Agent 

13  October,  1931. 

I  understand  your  inquiry  to  relate  to  the  particular  matter  as  to  whether 
or  not  the  distribution  of  certain  remaining  liquidated  assets  may  be  made 
direct  to  the  stockholders,  in  repayment  of  assessments  made  upon  them 
and  paid  by  them,  or  whether  or  not  such  liquidated  assets  must  be  paid 
only  to  an  agent  selected  in  the  manner  provided  in  subsection  19.  We 
may  compare  subsection  13,  section  2r8(c),  Consolidated  Statutes,  and 
subsection    (19),  section  218(c),   in  answering  your  inquiry  of  October   16. 

The  proviso  in  subsection    (13),  pertinent  to  this  inquiry,   is  as  follows: 

Provided,  however,  that  whenever  the  expenses  of  liquidation  have 
been  paid  and  all  of  the  liabilities  to  depositors  and  other  creditors 
shall  have  been  discharged,  the  money  then  remaining  in  the  hands 
of  the  Corporation  Commission  shall  be  applied  pro  rata  to  the  re- 
payment of  the  amounts   paid   in  by  the   stockholders. 

Subsection  19  provides  in  detail  the  manner  in  which  the  Commissioner 
of  Banks  shall  proceed,  after  all  the  expenses  of  liquidation  have  been  paid 
and  each  and  every  depositor  of  the  bank  has  been  paid  in  full,  and  pro- 
vision made  for  unclaimed  and  unpaid  deposits  and  disputed  claims  and 
deposits;  and  pi'ovides  that  the  Commissioner  of  Banks  shall  call  a  meeting 
of  stockholders,  who  shall  appoint  an  agent  to  whom  the  remaining  assets 
shall  be  turned  over,  or,  upon  certain  contingencies,  turned  over  to  the 
Superior  Court,  all  for  the  benefit  of  such  stockholders. 

I  think  subsection  (19)  is  intended  to  completely  clear  the  Banking  De- 
partment of  any  further  duty  and  liability  with  reference  to  the  liquidation, 
after  claims  have  been  paid  or  provided  for,  and  to  put  the  expense  and 
burden  of  further  liquidation  on  the  stockholders,  for  whose  benefit  it  is 
made;  the  State  thus  being  relieved  of  the  expense  of  working  out,  at  its 
expense,  the  difficulties  brought  on  by  the  bank  itself,  inasmuch  as  any 
remaining  activities  of  the  department  would  inure  to  the  benefit  of  the 
stockholders,  and  in  my  opinion,  this  is  all  that  the  lawmaking  body  had  in 
view  in  this  section. 

I  think,  too,  that  the  phraseology  employed  in  subsection  (19),  shows  that 
it  has  special  reference  to  such  assets  as  remain  unliquidated.  Subsection 
(19)  constantly  employs  the  term  "assets."  Subsection  (13)  uses  the  word 
"money."  Of  course,  "money"  is  "assets";  but  subsection  (19)  proceeds  with 
the  idea  that  the  remaining  assets  shall  be  reduced  to  cash. 

I  think  the  whole  section  being  administrative  in  character,  takes  up  and 
sets  out  the  order  of  procedure  which  is  expected  to  be  followed,  and  when 
it  mentions  application  of  the  money,  or  the  repayment  thereof  to  the  stock- 
holders, it  means  this  to  be  done  by  the  Commissioner  of  Banks. 

16 
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Prior  to  the  amendment  to  the  banking  laws,  in  which  this  section  oc- 
curred, it  had  been  held  that  assessments  for  stock  liability  could  not  be 
made  until  it  appeared  that  they  were  necessary — that  is  to  say,  they  could 
not  be  made,  unless  it  could  be  shown  that  assets  were  insufficient  to  pay 
in  full.  The  law  now  provides  that  such  assessments  may  be  made  in  anticipa- 
tion of  a  deficiency  of  assets.  While  the  fund  so  paid  in  is  not  technically  a 
trust  fund,  I  think  it  partakes  of  that  character  sufficiently  to  justify  a 
construction  of  this  proviso,  which  would  cause  its  repayment  p7'o  rata  by 
the  same  hand  that  collected  it,  when  there  is  money  left  for  the  purpose. 

I  can  see  no  reason  why  this  money  should  be  paid  over  to  the  agent 
provided  for  in  subsection  (19),  and  I  think  it  is  the  duty  of  the  Commis- 
sioner of  Banks,  under  the  given  circumstances,  to  make  it  direct  to  the 
stockholders,  and  that  there  is  no  necessity  for  calling  the  meeting  provided 
for  in  subsection    (19)    before  such  payment  is  made. 


Liability  of  National  Banks  to  Privilege  Tax;    Fiduciary  and 
Trust  Business 

15   December,   1931. 

I  understand  that  most  of  the  national  banks  in  this  State  undertaking  to 
do  a  fiduciary  or  trust  business  have  paid  the  $200  annual  privilege  tax 
required  by  C.  S.  Section  6377,  under  the  1931  amendment,  but  one,  at 
least,  has  protested  payment  of  this  tax — first,  on  the  ground  that  it  does 
not  wish  to  exercise  the  privilege  of  acting  as  a  fiduciary  without  bond, 
and  second,  because  it  claims  that  a  national  bank  cannot  be  taxed  by  the 
State  under  any  circumstances  in  the  absence  of  an  act  of  Congress  per- 
mitting the  same. 

As  to  the  first  contention,  it  has  been  held  by  this  Department,  on  what 
I  consider  proper  construction  of  the  statute,  that  the  tax  is  laid,  not  for 
the  privilege  of  acting  as  fiduciary  without  bond,  but  for  the  privilege  of 
engaging  in  the  fiduciary  and  trust  business  at  all,  without  any  distinction 
as  to  giving  or  not  giving  a  bond.  It  is  not  necessary  to  repeat  here  an 
opinion  already  in  your  files. 

The  question,  then,  recurs  to  a  consideration  of  the  second  contention: 
that  is,  that  a  national  bank  cannot  be  taxed  by  a  State  except  under  some 
Federal  statute  permitting  it. 

The  immunity  of  national  banks  from  taxation  by  the  State  and  its 
municipalities  does  not  arise,  of  course,  from  the  fact  that  such  a  bank  is  a 
United  States  corporation,  but  from  the  fact  that  it  has  been  considered 
a  governmental  agency,  exercising"  some  function  in  connection  with  the 
national  currency.  The  business  of  acting  as  fiduciary,  or  in  administration 
and  guardianship,  and  the  handling  of  trust  estates,  is  not  a  necessary  part 
of  banking,  however  desirable  as  a  profitable  business  and  one  likely  to 
boost  deposits.  The  combination  has  not  escaped  criticism  in  both  directions 
by  bankers  and  publicists.  Without  taking  sides  in  that  matter,  I  merely 
say  that  Avhen  you  come  to  consider  that  fiduciaries,  in  the  administration 
of  estates,  are  clothed  with  powers  and  duties  of  such  an  intimate  nature 


21]  BIEXNIAI.    REPOKT    OF    THK    ATTORNKY    UE.NKRAL  243 

that  these  powers  have  been  either  derived  wholly  from  the  State  or  have 
been  subject  to  complete  legislative  and  court  control  from  time  immemorial, 
we  can  readily  see  that  the  Legislature  has  the  power  to  deny  such  a 
privilege  to  any  corporation,  to  forbid  the  unauthorized  exercise  of  such 
powers,  or  to  limit  such  activities  to  corporations  created  under  its  own 
laws.  Can  the  State,  then,  charge  a  privilege  tax  for  engaging  in  a  business 
which  it  has  an  unquestioned  right  to  forbid? 

I  do  not  think  the  Federal  government  means  to  organize  banking  cor- 
porations in  this  State  and  permit  them,  in  open  violation  and  defiance  of 
the  State  law,  willy-nilly  to  engage  in  business  not  at  all  connected  with  the 
exercise  of  any  governmental  function,  crash  the  gates  of  the  probate  courts, 
deal  in  the  administration  of  estates,  and  do  so  on  a  basis  of  unfair  competi- 
tion with  the  State  banks,  and  pay  no  reasonable  tax  for  the  privilege. 
The  act  of  Congress  under  which  national  banks  applying  for  permission 
are  permitted  to  act  as  trustee,  administrator,  etc.  (act  of  December  23, 
1913,  Subsection  k)  makes  special  reference  to  the  State  or  local  law  under 
which  such  powers  are  to  be  exercised,  and  recognizes  the  fact  that  they 
would  only  be  permitted  to  act  in  such  capacity  when  permitted  by  the 
State  law. 

These  national  banks,  insofar  as  their  fiduciary  and  trust  business  is 
concerned,  are  open  to  examination  by  the  State  Banking'  Commission. 
Considering  the  nature  of  this  business  and  the  intimate  connection  which 
the  courts  of  the  State  have  with  it,  it  would  be  difficult  to  say  how  any 
sort  of  system  could  be  justified  that  did  not  permit  such  examination. 

Referring  again  to  C.  S.  6377,  we  find  that  the  $200  license  fee  paid  to 
the  Banking  Commission  is  "for  the  use  of  the  Commissioner  of  Banks  in 
the  supervision  of  banks  acting  in  a  fiduciary  capacity."  It  is  really  a 
part  of  a  fund  used  to  pay  the  expenses  of  such  examination.  We  think 
the  national  bank  liable  to  the  tax  on  every  principle  of  fairness  and  as  a 
matter  of  law. 

I  would  suggest  that  you  take  this  matter  up  with  the  Comptroller  of 
the  Currency  or  other  responsible  Federal  department,  in  order  that  an 
amicable  adjustment  may  be  made  of  the  matter,  and  that  future  policy 
may  be  assured. 


Commissioner  of  Banks;  Pledging  Assets  of  Bank 

9  March,  1932. 

I  have  thoroughly  examined  the  text  of  "An  Act  to  provide 
emergency  financing  facilities  for  financial  institutions,  to  aid  in  financing 
agriculture,  commerce,  and  industry,  and  for  other  purposes,"  and,  in  con- 
nection therewith,  the  letter  of  Mr.  G.  R.  Cooksey,  Secretary  of  the  Recon- 
struction Finance   Corporation  of    date   February   24,    1932. 

Under  the  Banking  Laws  of  this  State,  I  am  of  opinion  that  you,  as 
Commissioner  of  Banks,  will  have  authority  to  pledge  the  assets  of  any 
bank,  in  your  hands  for  liquidation,  for  the  purpose  of  securing  a  loan, 
as  provided  in  the  above  mentioned  act  of  Congress,  which  is  to  be  used 
for  the  purposes   therein  specified,   when   such   loan    is    approved   and   such 
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authority  given  you  by  an  order  of  Court  in  tlie  particular  proceeding 
signed  by  the  resident  Judgfe  of  the  district  in  which  the  bank  may  be  located, 
or  the  regular  judge  holding,  the  terms  of  the  Superior  Court  of  the  county 
in  which  the  bank  is  located. 

By  the  expression  "particular  proceeding,"  in  the  preceding  paragraph,  I 
refer  to  the  fact  that  when  you  take  into  your  possession,  or  have  taken 
into  your  possession,  a  particular  bank  for  liquidation,  and  having  filed  the 
notice  required  under  the  Banking  Laws  with  the  Clerk  of  the  Superior 
Court  of  the  county  in  which  the  bank  is  located,  an  action  is  thereby 
instituted,  although  no  summons  is  issued,  which  partakes  of  the  nature  of 
a  regular  action  in  the  Superior  Court.  In  such  proceeding,  the  general 
nature  of  your  powers,  as  Commissioner  of  Banks,  and  the  approval  and 
order  of  the  court  in  the  particular  matter,  is  amply  sufficient  to  sustain 
your  authority  for  obtaining  and  securing  the  loan  and  executing  whatever 
document  may  be  necessary  in  the  premises. 


Cost  Bond  in  Prosecution 

15  April,   1932. 

Your  letter  of  April  14  received. 

The  Commissioner  of  Banks  being  a  State  officer  is  not,  in  my  opinion, 
required  to  give  prosecution  bond  in  actions  brought  by  him,  when  acting 
under  the  statute  in  liquidation  of  closed  State  banks.  The  proper  pro- 
cedure will  be  when  the  summons  is  issued  to  ask  the  clerk  to  write  across 
the  face  of  the  form  of  the  bond:  "Plaintiff  acting  as  a  State  agency  is  not 
required  to  give  a  prosecution  bond." 

Of  course,  all  costs  and  fees  chargeable  against  the  Commissioner  of 
Banks  in  any  of  these  suits  should  be  paid.  It  is  usually  well  to  pay 
these  costs  and  fees  as  they  accrue,  but  if  it  be  more  convenient  to  pay  at 
more  regular  intervals,  I  think  officers  should  perform  the  services  and 
await  payment  of  the  fee. 


Banks;  Amendment  of  Charter;  Change  of  Name 

23  May,   1932. 

The  chapter  in  Consolidated  Statutes  on  "Banks,"  makes  no  specific  pro- 
vision as  to  the  manner  in  which  the  charter  may  be  amended;  and  section 
1131  of  the  chapter  on  "Corporations"  seems  to  confine  its  provisions  to 
corporations  which  might  be  created  under  the  provisions  of  that  chapter. 
This  section  provides  for  amendments,  and  change  of  name  is  one  of  them. 
However,  section  221(a)  of  the  chapter  on  banking,  in  giving  certain  specific 
powers  to  banks,  seems  also  to  confer  upon  them  all  powers,  (those  which 
are  appropriate,  of  course),  which  have  been  conferred  on  private  corporations. 
In  my  judgment,  the  provisions  of  section  1131  must  be  complied  with  by  a 
bank  wishing  to  change  its  name,  and  when  the  procedure  therein  set 
out  is  carried  into  effect,  such  amendment  will  be  effectual. 

You  will  note  however,  that  where  a  bank  is  originally  established,  the 
Secretary  of  State  is  required  to  transmit  to  the  Commissioner  of  Banks  a 
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copy  of  the  certificate  of  incorporation,  and  is  not  allowed  to  issue  the  same 
until  authorized  so  to  do  by  the  Commissioner  of  Banks.  (C.  S.  217(b)  and 
C.  S.  217(d). 

In  my  judgment,  the  proposed  amendment  by  which  the  name  is  changed 
should  be  submitted  to  the  Secretary  of  State,  and  by  him  to  you,  in 
accordance  with  the  procedure  laid  down  in  these  two  sections. 


OPINIONS  TO  STATE  INSTITUTIONS 


UNmEBSiTY;    Tuition;    When  is  a   Sttjbent   Nonresident 

5  December,  1930. 

In  your  letter  of  December  2,  you  state  that  the  rule  of  the  University 
is  that  nonresidents  of  North  Carolina  shall  pay  for  tuition  an  additional 
fee  of  $25.00  per  quarter.  You  ask  this  office  to  give  you  the  criteria  for 
judging  when  a  student  is  a  resident  of  North  Carolina,  or  when  he  is  not 
a  resident  of  North  Carolina. 

We  think  that  if  we  determine  where  the  particular  student  has  his 
domicile,  we  should  determine  whether  or  not  he  is  a  nonresident.  Our 
own  court,  in  Home  v.  Home,  31  N.  C,  99,  has  defined  the  term  "domicile" 
thus: 

The  terhi  "domicile,"  in  its  ordinary  and  familiar  use,  means  a 
place  where  the  person  lives,  or  has  his  home;  in  a  large  sense, 
it  is  where  he  has  his  true,  fixed  and  permanent  home  to  which, 
when  absent  from  it,  he  intends  to  return,  and  from  which  he  has 
no  present  purpose  to  I'emove. 

All  things,  then,  must  concur  to  constitute  a  domicile — -first, 
residence,  and,  second,  the  intention  to  make  it  a  home — the  fact  and 
the  intent. 

It  is  true  that  domicile  and  residence  are  not  always  synonymous,  be- 
cause a  person  may  have  more  than  one  residence  at  the  same  time,  but 
he  can  never  have  more  than  one  domicile.  The  use  of  the  term  "residence" 
thus,  however,  is  rather  objective,  in  the  sense  that  it  means  location,  while 
the  term  "domicile"  is  more  or  less  subjective,  in  that  it  is  dependent  upon 
one's  mental  attitude  toward  it.  For  instance,  a  person  having  his  domicile 
in  North  Carolina  might,  for  his  health  or  otherwise,  rent  and  occupy  a  cot- 
tage at  some  health  resort  in  another  State  during  the  summer  season, 
simply  for  a  temporary  purpose.  Looking  at  it  from  the  standpoint  of  his 
location,  he  is  a  resident  of  that  health  resort,  but  he  is,  from  that  fact, 
no  less  a  North  Carolinian  because  he  maintains  his  domicile,  as  herein- 
before defined,  in  the  State  of  North  Carolina.  Certainly,  the  son  of  this 
man  could  not  be,  under  the  rule,  deemed  a  nonresident  of  the  State  of  North 
Carolina. 

There  are  three  kinds  of  domicile — domicile  of  origin,  domicile  of  choice 
and  domicile  by  operation  of  law.  The  domicile  of  origin  defines  itself. 
It  is,  stated  broadly,  that  every  person  must  have  a  domicile  somewhere. 
When,  then,  he  gives  up  his  domicile  of  origin  and  obtains  another,  in 
the  sense  of  making  that  other  his  home,  this  becomes  a  domicile  of 
choice.  A  domicile  by  operation  of  law  arises,  sometimes,  when  the  person 
does  not  fix  a  domicile  for  himself.  The  law,  then,  steps  in  and  fixes  one 
for  him,  in  accordance  with  the  facts  and  circumstances  of  the  case.  Again, 
and  this  is  only  the  part  that  is  particularly  pertinent,  the  domicile  of  a 
minor  child  is  that  of  his  parent,  unless  that  child   has  been  emancipated 
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by  the  parent  and  has  acquired  a  domicile  for  himself.  If,  therefore,  a 
young  man  under  twenty-one  years  of  age,  whose  father  or  parent  or 
guardian  is  a  resident  of  another  State,  in  the  sense  that  he  has  his 
permanent  home  in  that  State,  presents  himself  to  be  entered  as  a  student 
at  the  University,  he  is  a  nonresident  within  the  meaning  of  the  word.  If 
he  is  beyond  the  age  of  twenty-one  and  comes  from  a  permanent  home  in 
another  State,  he  is,  also,  a  nonresident  within  the  rule.  If,  however,  he 
has  removed  to  North  Carolina,  with  the  intent  to  make  North  Carolina  his 
permanent  home,  he  being  over  twenty-one  and  legally  competent  to  exercise 
the  choice,  he  becomes  a  resident  of  North  Carolina  within  the  rule,  regard- 
less of  whether  he  has  resided  in  the  State  for  the  full  period  of  twelve 
months,  necessary  to  make  him  a  voter  in  North  Carolina. 

This  statement  may  not  cover  every  case  that  is  presented  to  you,  but 
the  general  principles  included  in  the  statement  can  be,  no  doubt,  applied 
to  the  facts  of  a  particular  case,  in  such  way  as  to  arrive  at  a  satisfactory 
conclusion  in  the  premises. 


Oleomargarine;  Acts  Preventing  Coloring  in  Imitation  of  Butter. 

17   February,    1931. 

You  request  of  this  office  an  opinion  as  to  whether  or  not  an  act  pre- 
pared by  you  regulating  the  manufacture,  sale  and  merchandise  of  oleo- 
margarine is  constitutional,  particularly  section  2  thereof.  Section  2  is  as 
follows: 

It  shall  be  unlawful  to  sell,  offer  for  sale,  or  merchandise  in  any 
manner  whatsover  oleomargarine  which  is  of  a  yellow  color  in 
imitation  or  semblance  of  butter  as  defined  in  section  3  of  this 
act. 

There  are  quite  a  number  of  decisions  of  the  Supreme  Court  of  the 
United  States  that  hold  that  an  act  similar  to  this,  even  in  relation  to 
eleomargarine  brought  into  the  State  in  interstate  commerce,  is 
constitutional. 

Powell  V.  Pa..  127  U.  S.,  678. 
Schollanberger  v.  Pa..  171  U.  S.,  1. 
Plumly  V.  Mass.,  155  U.  S.,  461. 
Capital  City  Dairy  Co.  v.  Ohio.  183  U.  S.,  238. 

It  is  true  that  some  of  these  decisions  hold  that  the  sale  of  oleomargarine 
itself  in  original  packages  cannot  be  prohibited  by  the  State  because  it  is 
interstate  commerce.  If,  however,  to  prevent  fraud  upon  the  citizens  of 
the  State  the  act  does  not  prohibit  the  sale  but  regulates  it  by  requiring  that 
it  shall  not  be  colored  in  imitation  or  simulation  of  butter,  that  act  would 
apply  to  oleomargarine  brought  into  the  State  contrary  to  the  act,  even 
though  it  was  in  interstate  commerce. 
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Escape  From  Caswell  Training  School — Return  of  Inmate 

8  June,  1931. 

In  telephone  conversation  this  morning,  you  asked  me  as  to  your  right 
to  call  on  sheriff  to  return  inmate  of  Caswell  Training  School  escaping 
therefrom.  The  law  on  the  subject  is  as  contained  in  C.  S.  6175,  which  is  as 
follows: 

Any  superintendent  may  notify  the  sheriff  within  whose  county 
any  person  sent  from  his  hospital  on  probation,  or  escaped  there- 
from, may  be  found,  and  thereupon  it  shall  be  the  duty  of  such 
sheriff  forthwith  to  take  such  person  and  return  him  to  such  hospital 
at  the  expense  of  the  county  of  the  settlement  of  the  patient.  This 
section  shall  apply  in  cases  of  escape  from  Caswell  Training  School. 

You  will  thus  see  that  the  section  was  made  applicable  to  escapes 
from  the  Caswell  Training  School  by  amendment  in  Chapter  114,  Public 
Laws  of  1927.  Under  the  specific  language  of  this  statute,  you  have  the 
right  to  call  on  the  sheriff  of  the  county  where  the  person  escaped  may  be 
to  return  such  person  to  your  Institution,  and  this  is  to  be  done  at  the 
expense  of  the  county  of  the  settlement  of  the  patient. 


OPINIONS  TO  MEMBERS  OF  GENERAL  ASSEMBLY 


Generai.  Assembly;   Power  of  House  to  Reiniove  Reading  Clerk 

21  January,  1931. 

You  ask  my  opinion  as  to  whether  the  House  of  Representatives  has  the 

power  and  authority  to  remove   Mr. from  his  position   and   office 

as  Reading  Clerk  of  the  House  of  Representatives. 

So  far  as  I  am  able  to  ascertain,  this  question  has  not  heretofore  arisen 
in  this  State.  However,  we  have  authority  on  the  subject  from  other 
legislative  bodies. 

The  Constitution,  Article  II,  section  18,  provides:  "The  House  of  Rep- 
resentatives shall  choose  their  own  Speaker  and  other  officers."  A  provision 
similar  to  and  sometimes  identical  in  language  is  found  in  the  Federal  and 
other  Constitutions. 

Generally  speaking,  the  power  of  appointment  to  office  carries  with  it 
the  power  of  removal  in  some  form  or  by  some  process.  Myers  v.  United 
States,  272  U.  S.,  52,  47  Sup.  Ct.  Rep.,  21,  71,  L.  ed.,  160. 

In  Speakership  of  the  House  of  Representatives,  11  L.  R.  A.,  241,  the  Colo- 
rado Supreme  Court  held  that  the  House  of  Representatives  of  that  State 
had  the  power,  by  a  vote  of  a  majority  of  the  whole  number  of  members 
elected,  to  remove  the  Speaker  from  office,  and  to  elect  another  in  his  stead. 
In  the  body  of  the  opinion  that  Court  said: 

The  common  parliamentary  law  as  existed  in  this  country  at  the 
time  of  the  adoption  of  our  Constitution  provided  that  the  Speaker 
might  be  removed  at  the  will  and  pleasure  of  the  House;  and  such 
law,  not  having  been  repealed  or  superseded  by  any  constitutional 
or  statutory  enactment,  still  exists  as  an  adequate  provision  for  the 
removal  of  the  Speaker  in  conformity  with  said  section. 

The  Constitution  of  Iowa,  Article  III,  section  7,  provides  that  "each  House 
shall  choose  its  own  officers."  In  Cliff  v.  Parsons,  57  N.  W.,  599,  the  Supreme 
Court  of  Iowa  held  that  the  power  to  appoint  a  Secretary  of  the  Senate  is 
exclusively  in  each  Senate,  which  may  remove  him  at  any  time  without 
notice  or  hearing. 

In  Gushing,  "Law  and  Practice  of  Legislative  Assemblies,"  section  299. 
it  is  said: 

The  presiding  officer,  being  freely  elected  by  the  members,  by 
reason  of  the  confidence  which  they  have  in  him,  is  removed  by  them, 
at  their  pleasure,  in  the  same  manner,  whenever,  he  becomes  perma- 
nently unable,  by  reason  of  sickness,  or  otherwise,  to  discharge  the 
duties  of  his  place,  and  does  not  resign  his  office;  or,  whenever  he 
has,  in  any  manner,  or  for  any  cause  forfeited  or  lost  the  confidence 
upon  the  strength  of  which  he  was  elected." 

This  section  is  quoted  with  approval  by  our  Court  in  Scarborough  v.  Robin- 
son, 81  N.  C,  at  page  422.     The  authority  of  a  legislative  body  to  remove 
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officers  is  there  discussed  as  springing  from  tlie  inherent  right  of  sucli  body 
to  enforce  its  authority,  maintain  its  essential  prerogatives,  and  use  the 
means  necessary  for  sucli  purpose. 

The  same  author,  Gushing,  in  his  "Law  and  Practice  of  Legislative  Assem- 
blies," in  section  283,  page  109,  says: 

But,  in  whatever  way  the  officers  of  a  legislative  assembly  may 
be  appointed,  they  may  be  removed  by  a  simple  resolution  to  that 
effect. 

I  deem  it  unnecessary  to  pursue  the  matter  further.  Unquestionably,  the 
House  of  Representatives  has  the  right  to  remove  its  Reading  Clerk,  and 
that  may  be  done  by  the  adoption  of  a  simple  resolution  to  that  effect. 


Coi  NTY  Accountant  and  County  Auditor — No  Additional  Compensation 

29  January,  1931. 

You  request  of  this  office  an  opinion  as  to  whether  or  not  a  county 
auditor,  existing  at  the  time  of  the  enactment  of  chapter  146,  Public  Laws 
1927,  is  entitled,  under  section  3  thereof,  to  additional  compensation  for 
the  duties  imposed  upon  him  as   county  accountant,   under   that  section. 

We   think  not.     It  is  expressly  declared  in   said   section   3: 

In  lieu  of  appointing  a  county  accountant  in  counties  in  which 
there  is  an  auditor,  the  board  shall  impose  and  confer  upon  the 
county  auditor  all  the  powers  and  duties  herein  imposed  and  con- 
ferred   upon   county   accountants. 

Nowhere  in  section  3,  or  any  other  part  of  chapter  146,  is  there  any 
additional  compensation  provided  for  an  auditor  who  has  imposed  upon 
him  the  duties  of  county  accountant,   under   section  3. 

In  counties  where  there  is  no  existing  county  auditor,  the  board  of  county 
commissioners  is  authorized  to  impose  all  the  powers  and  duties  of  county 
accountant  upon  any  county  officer,  except  the  sheriff  or  tax  collector  or 
county  treasurer.  If,  acting  under  this  latter  condition,  the  duties  of  a 
county  accountant  are  conferred  upon  any  officer  of  the  county,  then  the 
board  is  authorized  to  adjust  the  salary  of  such  officer,  in  order  that  ade- 
quate compensation  may  be  paid  to  him  for  the  duties  of  his  office.  It 
is  evident,  we  think,  that  the  latter  class  only  may  have  additional 
compensation. 


Mtnicipal   Courts;    Establishment  by    Special   Act   Forbidden.     Cons. 

Art.  II,  Sec.  29 

25   February,   1931. 

You  have  submitted  to  us  a  bill  entitled  "An  act  to  amend  the  charter 
of  the  town  of  Bessemer  City  and  create  and  establish  a  municipal  court  of 
the  town  of  Bessemer  City  and  Crowder's  Mountain  Township  in  Gaston 
County,  and  to  prescribe  the  jurisdiction  and  proceedings  of  said   court." 
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The  title  of  this  bill  well  describes  its  contents.  It  seems  that  the  drafts- 
man of  the  bill  temporarily  lost  sight  of  the  limitations  upon  the  power  of 
the  General  Assembly  contained  in  section  29  of  Article  II  of  the  Constitu- 
tion.    The  lirst  clause   of  this  section  reads  as  follows: 

The  General  Assembly  shall  not  pass  any  local,  private  or  special 
act  or  resolution  relating  to  the  establishment  of  courts  inferior 
to  the  superior  court. 

This  is  certainly  a  local,  and  probably  a  private  act.  Its  very  title 
brings  it  within  the  condemnation  of  section  29. 

We  suggest  that  constitutional  difficulties  may  possibly  be  avoided  by 
treating  the  recorder's  court  as  created  by  Chapter  30  of  the  Private  Laws 
of  1913  as  existing,  and  the  whole  of  the  act  to  be  devoted  to  enlarging 
that  jurisdiction,  both  in  substance  and  if  necessary,  in  territory.  We 
think  that  a  bill  so  drawn  would  not  offend  against  section  29,  because 
it  would  not  relate  to  the  establishment  of  a  court,  but  would  deal  with  a 
court  already  established. 


Powers   of   Governor  With   Reference   to    Finances   and   Salaries 

3  March,  1931. 

In  accordance  with  your  request  of  yesterday,  I  undertake  to  set  forth 
the  powers  of  the  Governor  of  this  State,  and  especially  with  reference  to 
its  finances  and  the  salaries  of  employees. 

By  Constitution,  Article  III,  section  1,  "the  supreme  executive  power  of 
the  State"  is  vested  in  the  Governor.  By  section  7  of  said  article,  it  is 
directed  that  he  "shall  take  care  that  the  laws  be  faithfully  executed." 

By  C.  S.  7636,  "he  is  to  supervise  the  official  conduct  of  all  executive  and 
ministerial  officers,"  and  "to  see  that  all  offices  are  filled,  and  the  duties 
thereof  performed,  or  in  default  thereof,  apply  such  remedy  as  the  law 
allows."  In  Russell  v.  Ayer,  120  N.  C,  180,  it  was  held  that  the  Governor 
had  the  right  to  bring  mandamus  proceedings  against  the  State  Auditor 
to  compel  the  performance  of  ministerial  duties. 

Since  1925,  the  State  has  been  operating  upon  an  executive  budget.  The 
original  acts  on  the  subject  will  be  found  in  Chapters  89  and  230,  Public 
Laws  of  1925,  and  a  rewriting  of  them  covering  the  subject  with  greater 
explicitness  in  Chapter  100  of  the  Public  Laws  of  1929.  That  last  is  the 
act  under  which  the  State  now  operates  and  in  accordance  with  which 
the  Governor  exercises  full  control  over  all  the  financial  operations  and 
expenditures  of  the  State.  On  page  348  of  the  biennial  report  of  this 
Department  for  1924-26  will  be  found  an  opinion  of  this  office  reviewing 
the  whole  subject  and  setting  out  generally  the  powers  of  the  Governor 
with  respect  to  the  executive  budget. 

The  basic  meaning  of  the  executive  budget  system  is  control  by  the 
Executive  of  expenditures  by  spending  agencies  of  appropriations  made  to 
them  by  the  legislative  body.  The  more  significant  parts  of  our  Executive 
Budget  Act,  Chapter  100,  Public  Laws  of  1929,  are  sections  5,  8,  19,  23,  24, 
26  and  29.     With  rare  exceptions,  the  act  clothes  the  Governor  with  absolute 
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and  complete  control  over  the  expenditure  of  all  appropriations  made  by 
the  General  Assembly. 

The  fact  that  an  appropriation  is  made  by  the  General  Assembly  does 
not  mean  that  the  particular  department,  institution  or  agency  can  spend 
the  money  thus  appropriated  to  it.  Under  the  Executive  Budget  Act,  it 
is  the  first  duty  of  the  Governor  to  see  that  during  a  biennium  total  ex- 
penditures do  not  exceed  current  revenues.  To  that  end,  he  can  make  a 
horizontal  cut  in  all  appropriations  or  he  can  control  expenditures  under 
the  povper  given  him  to  approve  or  disapprove  allotments  from  the  appro- 
priation  to   the   department,    institution   or   agency. 

Under  the  act,  each  department,  institution  or  agency  submits  to  the 
terly  allotment  out  of  the  appropriation  made  by  the  General  Assembly 
Budget  Bureau — of  which  the  Governor  is  the  head — a  request  for  a  quar- 
to it.  Upon  this  request,  the  Budget  Bureau  makes  such  allotment  to  the 
department,  institution  or  agency  as  such  Bureau  may  approve  for  expen- 
diture during  the  quarter.  The  Auditor  is  forbidden  to  issue,  and  the 
Treasurer  to  pay,  any  warrant  except  in  accordance  with  the  allotment 
and  not  in  excess  of  its  total.  Thus,  expenditures  are  subject  to  control 
by  the  Governor  through  the  Budget  Bureau.  Wastefulness  or  extrava- 
gance in  expenditure  or  employment  of  too  many  subordinates  by  any 
department,  institution  or  agency  may,  by  this  means,  be  controlled  and 
prevented  by  the  Governor.  This  is  really  the  heart  of  the  executive 
budget  system. 

Under  the  Salary  and  Wage  Commission  Act,  Chapter  125,  Public  Laws 
of  1925,  the  Governor  can  exercise  absolute  control,  subject  to  certain 
rare  exceptions  since  created  by  statute,  over  the  salary  of  every  subordinate 
in  every  department,  institution  and  agency  of  the  State.  Under  that 
act,  in  1925  a  Salary  and  Wage  Commission,  composed  of  Messrs.  Julian 
Price,  chairman,  Robt.  N.  Page,  Geo.  A.  Holderness,  Frank  P.  Tate  and 
P.  H.  Hanes,  with  the  then  Pardon  Commissioner,  Hon.  Hoyle  Sink,  acting 
as  Executive  Secretary,  made  a  survey  of  all  the  State  Departments  estab- 
lished a  salary  schedule  for  all  subordinates,  and  fixed  and  established  rules 
and  regulations  with  respect  to  hours  of  work,  sick  leave,  holidays,  etc. 
The  report  of  the  Commission  went  into  effect  upon  approval  of  it  by  the  Gov- 
ernor. While  the  act  gave  the  Salary  and  Wage  Commission  power  to  fix  the 
salaries  of  the  State  departments  and  agencies,  which  would  include  all  of  its 
institutions,  the  Commission  did  not  undertake  to  fix  salaries  except  in  the 
State  departments. 

By  section  6  of  the  act,  the  Governor  has  the  power  at  any  time  to 
reassemble  the  Commission,  or  such  others  as  he  may  appoint  in  their 
place,  so  that  they  may  reconsider  and  readjust  the  classification  of  salaries 
theretofore  made.  Full  power  and  authority  exists  to  change  all  such 
salaries  of  such  subordinates  at  any  time. 

Summarizing,  then,  it  will  be  seen  that  the  Governor,  through  the  Execu- 
tive Budget  Act  of  1929  and  the  Salary  and  Wage  Commission  Act  of  1925. 
can  control  the  financial  operations  of  the  State  departments,  institutions 
and  agencies  in  the  following  respects : 

(a)     Keep  State  expenditures  within  current  revenues; 
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(b)  Increase   or   diminish   expenditures   within   the   limits   of  the  appro- 
priations to  such  department,  institution  or  agency; 

(c)  Eliminate  any  employees  he   deems   unnecessary; 

(d)  Prevent  any  expenditures  which  he  deems  unnecessary  or  extrava- 
gant; and 

(e)  Fix  the  salaries  of  subordinate  employees. 


Taxation — Delegation  of  Legislative  Power 

9   March,   1931. 

You  submit  to  me  form  of  amendment  to  your  bill  for  the  selected  com- 
modity sales  tax,  the  general  purport  and  effect  of  which  is  to  make  the 
rates  of  gross  sales  vary  with  the  amount  collected  under  the  commodity 
sales   tax.     You   inquire   whether  this   can   constitutionally   be   done. 

Our  Constitution,  Article  I,  section  8,  provides  that  "the  legislative,  execu- 
tive and  supreme  judicial  powers  of  the  government  ought  to  be  forever 
separate  and  distinct  from  each  other."  The  legislative  power  is  conferred 
upon  the  General  Assembly,  and  that  body  is  charged,  both  in  the  Constitu- 
tion and  from  the  very  nature  of  our  institutions,  with  the  duty  and  power 
of  levying  taxes.  Would  a  provision  of  the  nature  you  suggest  be  a 
violation  of  the  Constitution  as  being  delegation  of  legislative  power? 

This  general  question  of  the  delegation  of  legislative  power,  especially  with 
respect  to  the  distribution  of  judicial  power  in  courts  inferior  to  the 
Supreme  Court,  is  discussed  in  Provision  Co.  v.  Daves,  190  N.  C,  7.  There 
the  Court  quotes  with  approval  from  Fields  v.  Clark.  140  U.  S.,  649: 

The  legislature  cannot  delegate  its  power  to  make  a  law,  but  it 
can  make  a  law  to  delegate  a  power  to  determine  some  fact  or  state 
of  things  upon  which  the  law  makes,  or  intends  to  make,  its  own 
action   depend. 

The  same  general  statement,  with  further  discussion,  is  found  in  8  Cyc, 
830.  There  is  also  a  further  general  discussion  of  the  whole  subject  in 
12  C.  J.,  839.  It  is  there  stated  that  the  General  Assembly  cannot  delegate 
its  power  to  fix  the  tax  rate.  Of  course,  under  our  Constitution  and  system 
of  government,  the  power  to  fix  necessary  tax  rates  and  to  levy  taxes  is 
conferred  upon  boards  of  county  commissioners,  as  they  are  the  legislative 
bodies  for  the   counties. 

We  have  in  our  own  statutes  many  illustrations  of  the  imposition  of 
taxes,  the  amount  of  which  is  made  contingent  on  some  undetermined  or 
extraneous  fact.  In  Schedule  B  of  the  Revenue  Act,  the  rate  of  the  tax 
is  in  many  instances  made  to  depend  upon  the  population  of  a  town  at 
the  last  Federal  census,  the  number  of  rooms  in  a  hotel,  the  number  of 
plumbers  employed  by  a  particular  proprietor,  the  number  of  seats  at  a 
restaurant  table,  etc. 

In  some  States  the  amount  of  taxes  imposed  upon  a  foreign  corporation 
for  domestication  purposes  is  made  dependent  upon  the  amount  of  such 
charges  imposed  by  the  State  of  origin  of  such  foreign  corporation.     Some 
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courts  have  held  this  to  be  a  delegation  of  legislative  power,  but  the  v^^eight 
of  authority  is  to  the  contrary.  In  People  v.  Philadelphia  Fire  Asso.,  92 
N.  Y.,  311,  the  Court  reasoned  upon  the  matter  in  this  wise: 

That  is  certain  which  can  be  rendered  certain,  and  the  act  fixes 
the  tax  by  reference  to  the  extrinsic  fact  which  determines  its 
amount  in  excess  of  the  fixed  and  established  rule.  Because  that 
extrinsic  fact  is  the  legislation  of  another  State,  it  does  not  follow 
that  the  legislative  discretion  of  such  other  State  is  in  any  manner 
substituted  for   our  own. 

Upon  an  examination  of  the  authorities  which  I  have  been  able  to  make 
in  the  short  space  of  time  available  for  the  purpose,  I  have  reached  the 
conclusion  that  the  act  can  be  so  drafted  in  accordance  with  your  views 
so  as  to  avoid  the  idea  that  it  contains  a  delegation  of  legislative  authority. 


MoTOK  Vehicles — State  and  Municipally  Owned;    Legend  on  Cau; 
Police  Car;   Exception 

8  April,   1931. 

You  present  to  me  House  Bill  No.  198,  passed  at  the  1931  session  of  the 
General  Assembly,  and  ask  my  opinion  on  certain  phases  of  its  application. 
The  act  by  amendment  makes  Chapter  239,  Public  Laws  of  1925,  applicable 
to  cities  and  incorporated  towns.  That  act  of  1925  prohibits  the  use  of 
public  owned  automobiles  for  private  purposes,  and  requires  certain  identi- 
fying marks  on    such  public   owned   automobiles. 

Soon  after  that  act  was  passed,  this  Department  wrote  several  letters 
interpreting  it.  We  held  that  it  would  be  a  compliance  with  the  statute 
to  paint  the  required  legend  on  a  plate  to  be  fastened  securely  to  the  car. 
That  ruling  then  given  would,  of  course,  apply  to  the  new^  act  extending 
Chapter  239  to  cities  and   incorporated  towns. 

There  must  be  on  the  car  a  statement,  with  letters  of  not  less  than  three 
inches  in  height,  that  such  car  belongs  to  the  State,  county,  some  insti- 
tution or  agency  of  the  State,  or  a  particular  town  or  city.  In  addition 
to  that,  there  must  be  on  the  car  the  legend,  "For  official  use  only." 

Chapter  239  of  1925  was  amended  by  Chapter  303  of  1929,  the  amendment 
adding  the  following  at  the  end  of  section  4: 

Provided,  however,  that  no  automobile  used  by  an  officer  or 
official  in  any  county  of  the  State  for  the  purpose  of  transporting, 
apprehending  or  arresting  persons  charged  with  violations  of  the 
laws  of  the  State  of  North  Carolina  shall  be  required  to  be  so  lettered. 

This  is,  therefore,  now  a  part  of  Chapter  239  of  1925,  which  was  amended 
by  House  Bill  No.  198  at  this  session  of  the  General  Assembly.  It  follows, 
therefore,  that  the  act  of  1931  would  not  apply  to  cars  used  by  police  of 
cities  and  towns  for  the  purposes  indicated  in  the  amendment  made  by 
Chapter   303    of    1929. 
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Roll  Call  BllLvS,  Amendments  and  Substitutes;  Several  Readings 

1    May,    1931. 
The  two  cases  in  which  you  are  interested  are: 

Broicn  v.  Commissioners,  173  N.  C,  598. 
Edwards  v.  Commissioners,  183  N.  C,  58. 

In  Broicn  v.  Commissioners,  it  was  held: 

The  record  shows  tliat  the  original  bill,  H.  B.  711,  passed  first 
reading  in  the  House  of  Representatives  on  22ud  January  and  was 
referred  to  Judiciary  Committee.  On  1st  of  Februrary  the  committee 
reported  a  substitute  with  a  slightly  different  caption,  under 
legislative  practice  took  the  number  of  the  original  bill  and  was 
placed  on  the  calendar.  On  the  6th  and  21st  days  of  February  it 
passed  second  and  third  readings  by  yea  and  nay  vote  duly  entered 
on  the  journal. 

The  substitute  was  only  an  amendment  to  the  original  bill,  which 
had  already  passed  first  reading  on  January  22.  Consequently, 
when  the  substitute  passed  second  and  third  readings  on  different 
days  and  the  ayes  and  noes  were  duly  entered  on  both  said  readings, 
the  requirements  of  Art.  II,  section  14  of  the  Constitution  were  duly 
complied  with. 

In  Edwards   r.   Commissioners,   counsel   for   plaintiff   presented   the   point 
for  decision,  as  follows: 

The  second  point  in  the  case  is  whether  the  bill  amending  Chapter 
220  of  the  Public  Local  Laws  of  1913  received  its  several  readings 
as  required  by  Article  2,  section  14  of  the  Constitution.  The 
original  bill  received  an  unfavorable  report  and  was  tabled;  it 
reported  a  substitute  which  was  adopted  and  passed  its  second 
reading  on  the  same  day.  The  introduction  of  a  bill  is  its  first 
reading.  The  bill  introduced  was  tabled.  Then  the  adoption  of 
the  substitute  was  its  first  reading,  and  then  its  second  reading 
on  the  same  day  renders  it  invalid,  and  nullifies  its  tax  levying 
power. 

The    Court,    Adams,-    Judge,    a    unanimous    decision,    met    this    point    in 
this  way: 

This  bill  (H.  B.  92)  was  introduced  in  the  House  of  Representa- 
tives on  January  16,  1919,  and  referred  to  the  appropriate  com- 
mittee; and  on  February  19  the  committee  reported  the  bill 
unfavorably,  and  recommended  the  adoption  of  a  substitute.  On 
February  20,  H.  B.  92  was  reached  on  the  calendar,  and  "the  sub- 
stitute was  adopted  and  the  bill  passed  its  second  reading."  On 
the  day  following  "the  substitute  for  H.  B.  92  passed  its  third 
reading."  On  each  reading  the  yeas  and  nays  were  entered  in  the 
journal.  The  bill  or  substitute  was  then  sent  to  the  Senate  and 
passed  by  that  body  in  conformity  with  the  constitutional  require- 
ments; and  on  March  3  it  was  signed  by  the  presiding  officer  of 
each  house.  It  may  now  be  observed  that  the  plaintiff's  specific 
and  dominant  objection  is  that  when  H.  B.  92  was  tabled,  the 
substitute  became  an  entirely  new  bill;  that  the  adoption  of  the 
substitute  was  its  first  reading,  and  that  the  first  and  the  second 
reading  of  the  new  bill  occurred  on  the  same  day.  We  need  not 
travel  abroad  in  search  of  precedent  to  show  that  this  position 
cannot  be  sustained.  In  Brown  v.  Cominissioners.  173  N.  C,  599  it 
appears  that  the  bill  which  was  there  under  discussion  passed  the 
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first  reading  in  the  House  of  Representatives,  and  was  referred  to 
a  committee  who  reported  a  substitute  for  the  original  measure. 
Brown,  J.,  said:  "The  substitute  was  only  an  amendment  to  the 
original  bill,  which  had  already  passed  first  reading  on  January  22. 
Consequently,  when  the  substitute  passed  second  and  third  readings 
on  different  days  and  the  ayes  and  noes  were  duly  entered  on  both 
said  readings  the  requirements  of  Article  II,  section  14  of  the 
Constitution  were  duly  complied  with."  And  in  25  R.  C.  L.,  880, 
it  is  said,  "Even  a  substitute  bill  which  is  so  germane  to  the  original 
bill  as  to  be  a  proper  substitute  need  not  be  read  three  times." 


Office    Holding;    Membership   on   Highway   Commlssion   and  Board  of 
DiRECTOR.s,  N.  C.  School  for  Deaf 

5  May,  1931. 

You  state  that  you  have  recently  been  appointed  a  member  of  the  State 
Highway  Commission.  You  are  at  the  present  time,  and  for  some  years 
have  been,  a  member  of  the  Board  of  Directors  of  the  North  Carolina  School 
for  the  Deaf  at  Morganton. 

Membership  in  the  State  Highway  Commission  is  clearly  a  public  office. 
Membership  on  the  Board  of  the  School  for  the  Deaf  is  also  a  public  office. 
The  first  is  not  a  commissioner  for  a  special  purpose  and  the  second  does 
not  constitute  a  commissioner  of  a  public  charity.  The  Supreme  Court  of 
North  Carolina  dealt  with  this  situation  in  several  cases  in  68  N.  C,  par- 
ticularly Welke7'  V.  Bledsoe,  page  457. 

Neither  one  of  these  positions,  then,  would  bring  you  within  the  excep- 
tion of  section  7  of  Article  XIV  of  the  Constitution.  That  exception  declares: 
"That  nothing  herein  contained  shall  extend  to  officers  of  the  militia,  justices 
of  the  peace,  commissioners  of  public  charities  or  commissioners  for  special 
purposes."  The  Legislature  itself  has  dealt  with  the  School  for  the  Deaf 
and  classed  it  as  an  educational  institution.  A  member  of  the  Board 
of  Directors  of  that  Institution  could  not  be  a  commissioner  of  public 
charities.  A  commissioner  for  a  special  purpose  is  appointed  with  limited 
and  temporary  duties,  and  the  official  position,  of  course,  has  its  limit  in 
the  performance  of  those  temporary  duties.  A  member  of  the  State  Highway 
Commission  does  not  come  within  this  class. 

We,  therefore,  advise  that  you  resign  at  once  from  the  Board  of  Directors 
of  the  School  for  the  Deaf  at  Morganton  if  you  intend  to  qualify  as  High- 
way Commissioner. 


MISCELLANEOUS  OPINIONS 


Member  or  Board  Dealing  With  Board 

21  July,  1930. 

You  state  that  recently  the  Board  of  Commissioners  of  Wake  County, 
acting  under  section  12  of  Chapter  91,  Public  Laws  of  1927,  undertook  to 
elect  one  of  its  members  purchasing  agent  and  fix  the  salarj^  of  such  person 
at  a  definite  sum.  The  action  of  the  board  In  so  providing  for  purchasing 
agent  imder  said  section,  and  selection  of  the  particular  person,  was  by 
vote  of  three  members,  one  of  whom  was  the  person  so  selected  as  such 
purchasing  agent.  You  ask  my  opinion  as  to  whether,  under  the  law,  such 
action  by  a  board  of  county  commissioners  is  legal,  or  would  be  violative 
of  any  statute. 

C.  S.  Sections  4388  and  4390  generally  declare  the  action  of  a  public 
board  in  making  a  contract  with  one  of  its  members  as  being  a  misdemeanor. 
Section  12  of  the  County  Government  Act  of  1927  authorizes  the  board  of 
county  commislsoners  "to  designate  some  competent  person,  either  a  mem- 
ber of  the  board  or  some  other  officer  or  agent  of  the  county,  as  purchasing 
agent."  The  section  does  not  authorize  the  board  to  employ  one  of  its 
members  for  such  purpose  and  fix  a  salary  or  other  compensation  for  him. 
Its  meaning  is  that  the  duties  of  purchasing  agent  may  be  assigned  to  some 
member  of  the  board  or  other  officer  of  the  county. 

I  am  of  opinion,  then,  that  the  board  would  not  have  the  right  to  elect 
one  of  its  members  purchasing  agent  and  pay  him  a  salary  for  the  service. 
Nor  should  it  do  so  upon  the  vote  of  the  member  so  selected.  The  board 
could,  by  action  of  the  other  members,  assign  these  duties  to  one  of  its 
members,  but  without  salary  or  compensation  other  than  that  fixed  for  the 
services  of  such  person  as  a  member  of  the  board  of  county  commissioners. 


Accountants;    Experience   Requisite    for    Exa.mi nation 

25  October  1930. 

Among  other  provisions,  section  11  (5),  Chapter  261,  Public  Laws  of 
1925^ — an  Act  to  regulate  the  profession  of  public  accountancy — sets  out  that 
examination  shall  be  given  to  one  who  "shall  have  had  at  least  two  years' 
experience  or  its  equivalent  next  preceding  the  date  of  his  application  on 
the  field  staff  of  a  certified  public  accountant."  You  ask  me  whether  the 
expression  therein,  "its  equivalent,"  means  that  the  experience  so  obtained, 
which  would  be  equal  to  the  two  years'  experience,  must  be  on  the  field 
staff  of  a  certified  public  accountant. 

No.  A  settled  rule  in  the  construction  of  statutes  is  that  significance 
must  be  given  to  all  language  used,  if  possible.  Apparently,  the  expression, 
"its  equivalent,"  would  be  meaningless  if  the  requirement  with  respect  to 
such  experience  so  expressed  must  be  "on  the  field  staff  of  a  certified  public 
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accountant."  The  Board,  therefore,  may  admit  to  the  examination  those 
persons  who  have  had  sufficient  experience,  whether  on  the  field  staff  of  a 
certified  public  accountant  or  otherwise,  which  in  its  considered  judgment 
is  the  equivalent  of  two  years'  experience  on  such  staff. 

The  expression,  "its  equivalent,"  in  a  subsequent  clause  in  the  same  sub- 
section, relating  to  experience  of  one  after  graduating  from  a  recognized 
school  of  accountancy,  has,  of  course,  the   same  significance. 


Levy  and  Collection  of  Taxes — Sale  of  Personalty 

29  January,  1931. 

Today  you  submit  various  inquiries  to  me  with  respect  to  levy  and  col- 
lection of  taxes  and  sale  of  personalty  and  realty  for  such  purpose. 

The  tax  lien  on  realty  attaches,  C.  S.  7991,  when  the  tax  list  is  endorsed 
by  the  authorities  and  put  in  the  hands  of  the  sheriff.  A  lien  on  personalty 
is  acquired  from  levy. 

It  is  your  duty  to  exhaust  the  personalty  first  for  taxes,  C.  S.  8006.  Under 
C.  S.  8008,  where  a  mortgage  is  given  upon  personalty  after  the  tax 
list  reaches  your  hands,  all  the  personalty  is  liable  for  all  the  taxes  of  the 
particular  taxpayer,  if  you  make  levy  on  such  mortgaged  personalty  within 
sixty  days  after  the  mortgage. 

You  are  also  interested  with  respect  to  rights  between  mortgages  of  per- 
sonalty and  mortgages  of  real  estate.  In  such  case,  you  can  only  sell  the 
mortgaged  personalty,  except  as  permitted  under  C.  S.  8008,  for  the  taxes 
on  such  mortgaged  personalty.  This  is  governed  by  8006,  and  by  the  case 
of  Chemical  Company  v.  Williamson,  191  N.  C,  481,  construing  that  section. 
Under  such  circumstances — that  is,  where  there  is  a  mortgage  to  one  party 
on  personalty  and  to  another  on  realty — you  should  levy  and  sell  a  sufficient 
part  of  the  personalty  to  pay  the  taxes  against  it  and  then  sell  the  real 
estate  for  the  taxes  against  it. 

Of  course,  where  you  can  find  personalty  of  a  taxpayer  against  which 
there  is  no  mortgage,  you  can  sell  any  or  all  of  that  for  all  the  taxes  of  such 
taxpayer.  Or,  under  C.  S.  8008,  you  can  sell  all  of  the  personalty  mortgaged 
after  the  tax  list  reached  your  hands  for  all  the  taxes,  if  you  levy  on  it  within 
sixty  days  after  such  mortgage. 


Embezzleimbnt;    Various   Applications    of    Statutes 

27  February,  1931. 
Replying  to  yours  of  February   26.     In   your   letter,   you  present   to   this 
oflSce  two  questions,  which  we  state  hereinafter  with  the  answer  appended: 

(1)  Where  a  commissioner  is  appointed  to  sell  lands  and  fails, 
upon  demand  to  pay  over  the  money  collected  by  him  to  those  en- 
titled, is  he  guilty  of  embezzlement,  as  defined  in  our  statute, 
C.   S.   4268? 

It  is  very  clear  that  he  is  not.     He  is  not  exercising   a  public  trust  or 
holding  a  public  office,  nor  is  he  any  agent  of  any  person.     He  is  simply  an 
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officer  of  the  court  appointing  liim  commissioner.  If,  therefore,  he  converts 
the  money  to  his  own  use,  which  he  collects  as  commissioner,  he  has  been 
guilty  of  contempt  of  court  and  he  can  be  forced  to  disgorge,  by  setting  in 
force  the  power  of  the  court  to  punish  him  for  the  contempt. 

(2)  Where  a  trustee  in  a  deed  of  trust  sells  land  and  fails  to 
make  a  settlement  and  converts  the  proceeds  of  such  sale  to  his 
own  use,  is  he  guilty  of  embezzlement? 

The  answer  to  this  depends  upon  the  scope  of  the  term  "agent,"  used  in 
the  statute.  We  think  it  is  not  broad  enough  to  cover  such  a  trustee.  You 
will  find  in  State  v.  Connelly,  104  N.  C,  794,  a  discussion  of  the  statute,  as 
it  was  up  to  that  period — 1889,  and  the  reasons  why  the  statute  was  so 
often  amended  appear  in  that  decision.  In  State  v.  Barton,  125  N.  C,  702, 
it  was  held  that  a  contractor  was  not  an  agent,  employee  or  servant  of 
the  person  for  whom  he  was  working.  In  State  v.  Keith,  126  N.  C,  1114,  It 
was  held  that  neither  a  lessor  or  a  lessee  of  a  farming  lease  was  an  agent 
or  servant  within  the  meaning  of  the  statute. 

You  will  find  an  older  decision  in  Fessenden  v.  Jones,  52  N.  C,  14,  which 
holds  that  a  guardian  is  not  an  agent  of  the  ward. 

The  United  States  Supreme  Court,  in  Taylor  v.  Mayo,  110  U.  S.,  330,  28 
L.  Ed.,  163,  held  distinctly  that  a  trustee  was  not  an  agent,  the  court  saying: 
"An  agent  represents  and  acts  for  his  principal,  who  may  be  either  a 
natural  or  artificial  person.  A  trustee  may  be  defined  generally  as  a  person  in 
whom  some  estate,  interest  or  power  in  or  affecting  property  is  vested  for 
the  benefit  of  another.  When  an  agent  contracts  in  the  name  of  his 
principal,  the  principal  contracts  and  is  bound,  but  the  agent  is  not.  When 
a  trustee  contracts,  as  such,  unless  he  is  bound,  no  one  is  bound,  for  he 
has  no  principal.  The  trust  estate  cannot  promise;  the  contract  is,  therefore, 
the  personal  undertaking  of  the  trustee. 

These  cases  all  emphasize  the  difference  between  the  relation  of  a  trustee 
and  a  cestui  que  trust  and  that  of  principal  and  agent. 

We  think,  therefore,  that  the  statute  would  have  to  be  amended  to  make 
it  apply  to  a  trustee,  as  tbe  ternis  used  in  it  now  would  have  to  be  strained 
beyond  their  legitimate  meaning  to  cover  the  case  of  such  trustee. 

See.  2d  C.  J.,  page  425. 


Suffrage;   Property  Qi'alification  Unconstitutional 

25  June,  1931. 

Your  letter  of  June  23  received.  You  seek  to  incorporate  certain  territory 
into  a  town  and  to  provide  in  the  petition  and  order  creating  the  town 
that  in  all  elections  for  creating  an  indebtedness  in  the  town  only  free-holders 
shall  be  permitted  to  participate.  You  inquire  whether  such  a  provision 
would  be  constitutional. 

No.     Constitution,  Article  I,  section  22,  is  as  follows: 

As  political  rights  and  privileges  are  not  dependent  upon,  or 
modified  by,  property,  therefore  no  property  qualification  ought  to 
affect  the  right  to  vote  or  hold  office. 
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Article  VI  of  the  Constitution  deals  with  suffrage  and  eligibility  to  office, 
and  prescribes  the  qualifications  of  electors.  You  will  note  that  section  1 
provides  that  persons  twenty-one  years  of  age,  and  possessing  the  qualifica- 
tions set  out  in  the  article,  "shall  be  entitled  to  vote  at  any  election  by 
the  people  in  the  State."  No  property  qualification  is  included  among  those 
thus  set  out. 

You  will  find  that  this  principle  that  there  shall  be  no  property  qualifica- 
tion with  respect  to  the  right  to  vote  runs  through  all  expressions  of  the 
Constitution  on  the  subject.  In  Article  VII,  Section  7,  limiting  the  power 
of  a  county,  city  or  town  to  contract  an  indebtedness,  the  vote  thereon 
when  submitted  is  to  be  "of  a  majority  of  the  qualified  voters  therein." 

These  constitutional  provisions  clearly  prevent  the  inclusion  of  such  a 
provision  in  the  charter  of  a  town. 


Municipalities;    Petition   for  Recall;    Withdrawal   of  Names 

1  July,   1931. 

Your  city  charter  provides  in  Article  XI,  Chapter  59,  Private  Laws  of 
1913,  w^hich  is  similar  to  C.  S.  2S85,  proceedings  for  recall  of  elective  officers. 
The  petition  must  be  signed  by  electors  equal  in  number  to  at  least  twenty- 
five  per  cent  of  the  entire  vote  for  all  candidates  for  the  office  of  mayor 
cast  in  the  last  preceding  general  election.  When  the  petition,  with  its 
signatures,  is  presented,  it  must  be  examined  and  passed  upon  by  the  City 
Clerk  and  it  becomes  his  duty  to  ascertain  and  determine  whether  it  is 
signed  by  the  requisite  number  of  qualified  electors.  The  City  Clerk  has 
ten  days  from  the  date  of  the  filing  of  the  petition  within  which  to  make 
his  examination  and  certificate.  If  he  shall  determine  that  the  petition 
is  insufficient,  it  may  be  amended  within  ten  days  from  the  date  of  such 
determination,  and  if  so,  he  makes  a  like  examination  of  the  amended 
petition. 

The  question  arises  as  to  whether  persons  who  have  signed  the  petition 
for  a  recall  and  election  thereon  have  the  right  to  withdraw  their  names 
from  such  petition,  and  if  so,  at  what  time. 

My  attention  has  been  called  to,  and  I  have  been  able  to  find,  only  one 
case  which  directly  holds  that  petitioners  do  not  have  the  right  of  with- 
drawal at  some  time  before  the  matter  has  been  passed  on. 

In  Beecham  v.  City  Clerk  (Calif.),  168  Pac,  1058,  the  Court  held  that 
petitioners  did  not  have  the  right  to  withdraw  their  names  from  the  petition 
after  it  had  been  presented  to  the  clerk  for  his  consideration. 

The  great  weight  of  authority  is  to  the  effect  that  petitioners  generally 
have  the  right  to  withdraw  from  petitions  prior  to  determination  of  the 
question  presented  by  the  official  or  body  clothed  with  authority  to  act 
thereon.  It  was  so  held  in  Dutton  v.  Village  of  Hanover.  42  Ohio  St.,  215, 
with  respect  to  a  petition  for  an  election  on  the  question  of  surrendering 
the  municipal  powers  of  the  village. 

In  LaLonde  v.  Board  of  Sxipervisors  (Wis.),  49  N.  W.,  960,  it  was  held 
that  persons  might  withdraw  their  names  from  a  petition  for  an   election 
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for   the   removal   of  a   county-seat   pending   the   investigation   by   the   board 
as  to  its  sufficiency. 

In  People  ex  rel.  Irwin  v.  Sawye?;  52  N.  Y.,  296,  it  was  held  that  petitioners 
might  withdraw  their  names  from  a  bond  petition  prior  to  final  submission 
of  the  case  to  a  county  judge  who  was  charged  with  the  duty  of  passing  on 
it,  and  upon  such  withdrawal,  the  name  of  such  person  and  his  taxable 
property  should  be  excluded  from  the  calculation  on  the  part  of  the  ap- 
plicants.    In  this  case  the  Court  said: 

It  was  not  necessary  that  the  statute  should  give  the  right  to 
withdraw.  This  right  the  law  gives  petitioners,  unless  prohibited 
by  the  statute. 

In  Davis  v.  Henderson  (Ky),  104  S.  "W.,  1009,  it  was  held  that  persons 
might  withdraw  their  names  from  a  petition  for  a  local  option  election  at 
any  time  before  it  was  acted  upon  by  the  county  judge  to  whom,  under 
the  law,  it  was  to  be  submitted. 

In  Hay  v.  Dorn,  City  Clerk  (Kan.),  144  Pac,  235,  it  was  held  that  signers 
might  withdraw  their  names  from  a  petition  and  revoke  their  action  in 
signing  it  at  any  time  before  it  was  acted  upon.  This  case  went  so  far  as 
to  hold  that  such  withdrawal  might  be  made  during  the  ten  days  when 
petitioners  were  permitted  to  amend  their  petition  after  it  had  been  found 
to   be   insufficient. 

In  Territory  v.  Mayor  and  City  Cotmcil  of  Rosioell  (N.  M.),  117  Pac,  846, 
it  was  held  that  persons  might  withdraw  from  a  petition  for  the  establish- 
ment of  a  commission  form  of  government  prior  to  action  upon  it. 

In  Littell  v.  Board  of  Supervisoi's  (111.),  65  N.  B.,  78,  the  Court  sustained 
the  right  of  signei's  to  withdraw  their  names  from  a  petition  asking  for  the 
creation  of  a  new  town,  at  any  time  before  the  board  charged  with  passing 
on  the  matter  took  final  action. 

The  leading  of  the  later  cases  on  the  subject  seems  to  be  Rominger  v. 
Nello,  County  Auditor  (Wash.),  167  Pac,  57.  This  case  was  decided  August, 
1917.  It  arose  out  of  a  petition  for  the  recall  of  a  county  commissioner. 
The  Court  held  that  electors  could  withdraw  their  names  from  the  petition 
prior  to  final  determination  of  the  petition's  sufficiency. 

As  stated,  the  City  Clerk  has  ten  days  in  which  to  pass  on  the  sulfioiency  of 
the  petition  for  the  recall  of  an  elective  ofllcer  of  the  City  of  Raleigh.  During 
the  time  that  he  is  considering  the  petition  in  an  effort  to  ascertain  whether 
it  is  in  compliance  with  the  statute  and  carries  the  requisite  number  of 
signatures,  any  signer  has  the  right  to  withdraw  his  name  therefrom. 
When  such  withdrawal  takes  place,  the  name  of  such  person  should  not 
then  be  counted  as  one  of  the  signers  of  said  petition. 

As  stated,  the  weight  of  authority  from  all  the  Courts,  with  the  exception 
of  that  of  California,  sustains  this  conclusion. 
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Sixrs  FOR  Taxation  of  Property  Owned  by  Nonresident;  Material  Consigned 

TO  BE  Processed,  Liability  for  Tax;   When  in  Transit; 

Interstate   Commerce 

18   July,   1931.. 

I  doubt  whether  your  inquiry  discloses  sufficient  data  for  a  serviceable 
opinion,  but  I  will  answer  you  in  a  way  which  may  solve  your  problem. 

A  foreign  corporation  ships  material  to  a  North  Carolina  Corporation, 
located  in  Gaston  County,  to  be  processed  and  returned,  title  to  the  material 
remaining  at  all  times  in  the  foreign  corporation. 

Upon  the  facts  stated  I  think  that  the  situs  of  the  property  is  the  place 
at  which  it  is  held  by  the  domestic  corporation  for  processing,  and  that  it 
is  therefore  subject  to  the  taxes,  county  and  other,  applicable  to  personal 
property  so  located. 

This  property  could  hardly  be  considered  in  transit  under  Guano  Co.  v. 
Biddle,  158  N.  C,  212.  There  Kelly  v.  Rhoads.  188  U.  S.  1,  is  quoted:  ".  .  . 
property  actually  in  transit  is  exempt  from  local  taxation,  although  if  it  be 
stored  for  an  indefinite  time  during  such  transit,  at  least  for  other  than 
natural  causes  or  lack  of  facilities  for  immediate  transportation,  it  may  be 
lawfully  assessed  by  the  local  authorities." 

It  does  not  appear  from  your  letter  that  there  was,  under  the  transporta- 
tion agreement  with  the  carrier,  a  stoppage  in  transit  for  the  purpose  of 
processing,  the  transportation  to  be  resumed  under  the  original  agreement, 
but  the  contrary.  At  any  rate  it  is  doubtful  whether  this  would  affect  the 
case. 


Prepay'mbnt  of  Taxes — Discounts 

23  July,  1931. 

Your  letter  of  July  20  received.  Under  Section  805(8)  of  Chapter  428, 
Public  Laws  of  1931,  a  taxpayer,  for  the  pre-payment  of  taxes  between 
July  1  and  October  1  of  any  year,  is  entitled  to  discounts  as  therein  set 
out,  3  per  cent  on  or  before  July  1,  2i/^  per  cent  on  or  before  August  1,  2 
per  cent  on  or  before  September  1,  1^^  per  cent  on  or  before  October  1. 
The  taxes  referred  to  in  this  Subsection  are  those  payable  either  to  the 
county  or  a  town,  since  it  provides  for  the  prepayment  to  the  county  or 
town  tax   collecting  authority. 

The  discounts  and  penalties  provided  for  in  Subsections  (1)  to  (7)  of 
Section  805  relate  by  express  language  to  county  taxes.  The  discount  of 
%  of  1  per  cent  in  Subsection  (2)  is  with  respect  to  county  taxes  paid  after 
the  first  day  of  November  and  on  or  before  the  first  day  of  December. 
These  county  taxes  are  due  and  payable  on  the  first  day  of  October;  there- 
fore, Subsection  (1)  relates  to  the  discount  permissible  for  payment  on  the 
first  day  of  October  and  on  or  before  the  first  day  of  November. 

It  will  thus  be  seen  that  upon  a  proper  construction  of  the  act,  the  person 
who  makes  the  pre-payment  of  taxes  between  July  1  and  October  1  of  any 
year  under  Subsection  (8)  of  805  would  not  be  entitled  to  the  discount 
allowed  by  that  Subsection  and  also  to  the  discounts  allowed  by  Subsections 
(1)  and  (2). 
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While  Subsections  (1)  to  (7)  of  805  do  not  directly  relate  to  discounts 
and  penalties  for  town  taxes,  yet  under  Chapter  183,  Public  Laws  of  1925, 
provision  is  made  whereby  the  governing  body  of  a  city  or  town  may 
allow  the  same  discounts  and  impose  the  same  penalties  as  are  allowed 
and  imposed  with  respect  to  county  taxes  under  those  Subsections. 


Historical  CoMiNiissiON — Ancient  Documents   and   Records 

24  September,  1931. 

You  are  engaged  in  the  collection  of  ancient  documents  and  records  per- 
taining to  North  Carolina  history.  You  ask  me  for  my  opinion  as  to  the 
authority  of  counties,  towns  and  public  officials  to  turn  over  such  documents 
to  you. 

The  statute  on  the  subject  is  II  C.  S.  6145: 

Preservation  of  documents;  copies  furnished.  Any  state,  county, 
town,  or  other  public  official  in  custody  of  public  documents  is  hereby 
authorized  and  empowered  in  his  discretion  to  turn  over  to  the 
commission  for  preservation  any  official  books,  records,  documents, 
original  papers,  newspaper  files,  printed  books  or  portraits,  not  in 
current  use  in  his  office,  and  the  commission  shall  provide  for  their 
permanent  preservation,  and  when  so  surrendered  copies  therefrom 
shall  be  made  and  certified  under  the  seal  of  the  commission  upon 
application  of  any  person,  which  certification  shall  have  the  same 
force  and  effect  as  if  made  by  the  officer  originally  in  charge  of  them, 
and  the  commission  shall  charge  for  such  copies  the  same  fees  as 
such  officer  is  by  law  allowed  to  charge,  to  be  collected  in  advance. 

By  II  C.  S.  6142  it  is  made  the  duty  of  the  Historical  Commission  to  col- 
lect historical  data  of  this  nature.  Public  officials  charged  with  the  custody 
of  these  documents  and  records,  not  in  current  use,  are  authorized  and 
empowered  in  their  discretion  to  turn  them  over  to  the  Commission.  The 
statutes,  of  course,  have  reference  to  the  old  marriage  bonds,  records  of 
the  county  courts  of  pleas  and  quarter  sessions,  both  of  which  ceased  at 
the  adoption  of  the  Constitution  of  1868;  and  also  to  settlements  of  estates 
and  the  older  wills. 

The  Historical  Commission  has  done  invaluable  work  in  collecting  this 
material,  (in  many  cases  greatly  damaged)  and  restoring  it  by  expert 
treatment,  in  binding  and  indexing  it,  and  thus  making  it  available  to  the 
people  of  the  State  and  the  country  generally.  The  Commission  gives  of- 
ficial receipts  for  all  such  documents,  books,  etc.  so  that  public  record  can  be 
made  in  the  counties  from  which  they  come. 

Permit  me  to  express  my  personal  appreciation  of  the  invaluable  work  this 
Commission  is  doing,  and  the  hope  that  it  will  receive  full  cooperation  from 
all  officials  in  charge  of  these  documents. 


Exemption  of  Veteran  From  Poll  Tax 

19   October,   1931. 
Referring  to  our  letter  of  October  15,  1931,  we  wish  to  say  that  Chapter 
193,  Public  Laws  1931,  deals  with  this  subject.     In  that  act,  it  is  provided 
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an  honorably  discharged  veteran  of  any  of  the  wars  of  the  United  States, 
now  a  resident  of  this  State  and  subject  to  capitation  or  poll  tax  therein, 
and  who  has  received  injury  in  the  line  of  duty  in  the  military  service, 
whether  compensable  or  not,  and  all  such  honorably  discharged  veterans 
that  have  been  or  now  are  receiving  compensatioir  from  the  Federal  Govern- 
ment for  disability  of  service  connected  origin,  shall  be  conclusively  con- 
sidered and  presumed  as  having  physical  infirmities  sufficient  to  warrant 
exemption  from  poll  tax. 

The  tax  applies,  however,  to  those  who  served  not  less  than  ninety 
days  between  April  6,  1917  and  November  11,  1918,  and  all  those  of  such 
veterans  who  served  with  the  United  States  forces  in  Russia  between 
April  6,  1917  and  April  1,  1920. 

Such  claim  of  exemption  must  be  made  to  the  Board  of  County  Commis- 
sioners and  proof  of  injury  and  service  must  be  made  by  producing  the 
discharge  or  release,  or  certificate  of  service  or  injury,  signed  by  a 
recognized  official  of  the  United  States  War  Department,  or  the  Adjutant 
General's  Office  of  this  State.  Such  certificate  is  to  be  recorded  with  the 
Register  of  Deeds  of  the  county  prior  to  tax  listing  day,  and  it  is  the  duty 
of  the  Register  of  Deeds  to  notify  the  Board  of  Commissioners  of  such 
registration.  The  application  of  the  veteran  may  then  be  filed  and  the  Board 
of  County  Commissioners  is  required  to  allow  the  exemption. 


Cai'itatton  Tax — State  and  Coltnty  Proportion 

5   November,   1931. 

In  response  to  your  recent  request  through  Mr.  Smith,  I  have  to  say  that 
Constitution,  Article  V,  Section  2   is  as  follows: 

Sec.  2.  APPLICATION  OF  PROCEEDS  OF  STATE  AND  COUNTY 
CAPITATION  TAX. 

The  proceeds  of  the  State  and  county  capitation  tax  shall  be  applied 
to  the  purposes  of  education  and  the  support  of  the  poor,  but  in  no 
one  year  shall  more  than  twenty-five  per  cent  thereof  be  appropriated 
to  the  latter  purpose. 

The  county  poll  tax  is  limited  to  $2.00,  by  Constitution,  Article  V,  Sec- 
tion 1. 

Section  492  of  Chapter  427,  Public  Laws  1931,  clearly  contemplates  that 
$1.50  of  the  poll  tax  shall  be  applied  to  educational  purposes  and  remitted 
to  the  State  Treasurer  as  a  part  of  the  State  School  fund.  It  necessarily  fol- 
lows that  the  remaining  portion  of  the  poll  tax,  or  50  cents  thereof,  shall 
be  retained  by  each  county  and  applied  to  the  support  of  the  poor. 


Possession  and  Sale  of  So-called  "Wine  Brick" 

15    December,   1931. 

Numerous  inquiries  like  yours  have  come  to  this  Department  with  regard 
to  the  legality  of  the  possession  and  sale  of  the  so-called  "wine  brick,"  now 
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appearing  commercially  under  different  trade  names,  but  of  substantially 
the  same  material  and  character,  and  accompanied  with  similar  literature. 
Perhaps  the  exact  content  of  these  "wine  bricks"  varies  in  character  ac- 
cording to  the  manufacture,  but  they  are  all  based  upon  the  pressed  pulp 
of  grapes;  perhaps  there  is  included  in  some  of  them  certain  ingredients 
which  might  facilitate  the  process  of  fermentation,  or  produce  a  certain  type 
of  product. 

There  is  no  question  about  the  fact  that  they  may  be  used  in  the  quick 
manufacture  of  wine,  and  that,  because  of  their  content,  they  are  peculiarly 
adapted  to  this  purpose;  that  a  beverage  highly  intoxicant  and  containing 
much  over  the  prohibited  percentage  of  alcohol  may  be  quickly  produced 
by  a  novice  in  the  art,  by  observing  the  instructions  and  disregarding  the 
warnings  frequently  pointed  out  that  the  process  of  nature  can  be  stayed  only 
by  active  interference,  say,  for  example,  keeping  the  mixture  at  freezing 
point;  otherwise,  the  possessor  of  the  brick  and  of  the  solution  made  there- 
from may  find  himself  in  possession  of  a  beverage  with  too  much  "kick" 
to  meet  the  approval  of  the  League  for  Law  Enforcement. 

The  attention  of  this  Department  has  been  called  to  such  a  "wine  brick," 
with  printed  matter  on  the  carton  or  cover,  in  which  directions  are  given 
for  treating  the  juice;  the  addition  of  a  certain  amount  of  sugar  for  "dry 
types,"  and  a  certain  other  amount  for  "sweet  types."  The  mixer  of  this 
concoction  is  then  directed  to  pour  it  into  a  glass  jug  or  demijohn.  He 
must  be  careful  to  insert  a  loose  bunch  of  cotton  in  the  neck  of  the  jug, 
"to  keep  out  foreign  substances,"  and  he  is  warned  that  unless  the  stuff 
is  kept  under  a  temperature  of  32°  Fahrenheit,  fermentation  will  result; 
in  which  case,  the  gas  created  from  fermentation  may  escape  through  this 
cotton,  and  not  cause  pressure  in  the  jug. 

Accompanying  this  merchandise,  in  fact,  printed  upon  it,  may  be  found 
a  "reorder"  form,  on  which  he  may  order  bricks  producing  beverages  of 
various  kinds,  such  as  port,  champagne,  sauterne,  claret,  etc. 

In  considering  the  legality  of  the  possession  and  sale  of  this  merchandise, 
we  must  observe  that  the  prohibition  laws  of  the  State  of  North  Carolina, 
particularly  the  Turlingion  Act,  are  much  more  comprehensive  in  their 
application  than  the  laws  of  the  United  States,  as  contained  in  the  Volstead 
Act,  and  I  am  considering  the  question  only  as  it  may  be  affected  by  our 
State  laws. 

Consolidated  Statutes,  3411(d): 

ADVERTISING,  etc.,  OF  UTENSILS,  etc.,  FOR  USE  IN  MANU- 
FACTURING LIQUOR.  It  shall  be  unlawful  to  advertise,  manu- 
facture, sell,  or  possess  for  sale  any  utensil,  contrivance,  machine, 
preparation,  compound,  tablet,  substance,  formula,  direction,  or 
receipt  advertised,  designed,  or  intended  for  use  in  the  unlawful 
manufacture  of  intoxicating  liquor.  It  shall  be  unlawful  to  have 
or  possess  any  liquor  or  property  designated  for  the  manufacture  of 
liquor  intended  for  use  in  violating  this  article,  or  which  has  been 
so  used,  and  no  property  rights  shall  exist  in  any  such  liquor  or 
property. 

With  regard  to  the  householder,  in  whose  possession  such  merchandise 
may  be  found,  whether  he  is  guilty  or  innocent  would  depend,  I  think,  upon 
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his  intention  in  the  matter — that  is,  so  far  as  the  mere  possession  is  con- 
cerned; but  if  he  follows  the  suggestions  in  the  printed  matter  accompany- 
ing the  merchandise,  and  rtiixes  the  ingredients,  so  as  to  produce  therefrom 
a  beverage  of  too  high  alcoholic  content,  whether  of  "port,  sherry, 
champagne,"  or  other  type,  if  he  "processes"  the  manufacture,  I  think  he 
would  be  guilty  of  a  violation  of  the  law.  It  is  true  that  matters  have  been 
pre-conditioned  to  such  an  extent  that  his  participation  in  the  manufacture  is 
reduced  to  the  simplest  possible  extent.  He  is  advised  to  pour  in  a  little 
water,  add  a  little  sugar,  put  the  mixture  in  a  jug,  with  a  safety  valve  of 
cotton,  and  "let  nature  take  its  course."  He  may  then  sit  down  In  watchful 
waiting,  without  the  fear  of  having  his  family  or  visitors  disturbed  by  the 
noise  of  exploding  home  brew  in  the  cellar.  But  nature  can  be  very  much 
encouraged — in  fact,  aided  and  abetted — by  bringing  together  elements  which 
never  would  have  fallen  into  accidental  combination  in  a  million  years,  and 
for   this,   at  least,   he   is   responsible. 

I  think  it  very  clear,  however,  that  the  possession,  sale  and  traffic  in  this 
"wine  brick,"  or  this  character  of  merchandise,  is  a  violation  of  the  above 
quoted  Section  of  the  Consolidated  Statutes. 

Referring  again  to  the  statement  that  merchandise  of  this  kind,  or  so- 
called  "wine  bricks,"  may  differ  in  content,  unquestionably  many  of  them 
are  so  predisposed  and  combined  as  to  greatly  facilitate  the  fermentation, 
which  might  happen  in  any  event  with  a  perfectly  innocent  mixture.  But 
other  considerations  lead  to  the  conclusion  that  the  traffic  is  illegal;  they 
come  from  the  printed  matter  with  which  the  merchandise  is  accompanied. 
Taken  together,  this  printed  matter  may  well  be  considered  "formula, 
direction,  receipt"  and  advertisement  which  the  statute  denounces,  and  the 
material  to  which  it  refers  comes  under  the  same  bans.  This  printed  matter 
forms  an  advertisement  of  considerable  appeal,  making  it  rather  clear  that 
by  following  the  instructions,  simple  as  they  are,  the  purchaser  may  produce 
wine  of  an  attractive  type  and  satisfactory  alcoholic  content. 

We  need  not  go  into  the  historic  background  to  realize  how  thin  is  the  veil 
of  innocence  attempted  to  be  thrown  over  this  industry.  At  best,  it  is  only 
a  device,  and  in  considering  its  legality,  it  is  hardly  necessary  to  refer 
to  a  provision  in  the  Turlington  Act,  C.  S.  3411(b):  "All  the  provisions 
of  this  article  shall  be  liberally  construed  to  the  end  that  the  use  of  in- 
toxicating liquor  as  a   beverage   may  be   prevented." 

In  my  opinion  the  possession  and  sale  of  the  "wine  brick,'"  in  the  manner 
herein   described,   is  unlawful. 


Practice  of  Akchitectx're;  Advertising  and  "Holding  Oit"  as  an  Architect 

21  December,  1931. 

I  have  carefully  considered  your  communication  of  November  7,  together 
with  the  letter  of  Messrs.  Brooks,  Parker,  Smith  &.  Wharton  accompanying 
the  same,  and  I  undertake  to  give  you  my  opinion  in  the  matter.  You  state 
the  case  as  follows: 

There  is  a  growing  practice  in  this  State  of  persons  who  are  not 
registered  architects  furnishing  designing  and  drafting  services  for 
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a  fee  to  clients,  and  signing  tliemselves  "Arcliitectural  Designer" 
or  "Building  Designer,"  or  similar  titles.  They  do  not  use  just  the 
word  "Architect,"  and  their  claim  is  that  under  the  provisions  of 
"An  act  to  regulate  the  practice  of  architecture  and  creating  a  board 
of  examination  and  registration  of  same,"  which  was  ratified  March 
11,  1919,  they  can  perform  this  service  of  designing  and  drafting,  and 
charge  for  the  same,  so  long  as  they  do  not  use  the  word  "Architect." 

The  conclusion  at  which  I  arrive  is  not  exactly  that  which  was  reached 
by  Mr.  Parker  in  this  case.  As  you  will  likely  wish  to  submit  this  to  your 
attorney,  I  am  departing  from  our  usual  custom  and  giving  you  my  opinion 
at  some  length,  together  with  some  citations  from  authorities  and  illustra- 
tions, which  I  consider  pertinent. 

The  amendment,  ratified  March  11,  1919,  bears  no  particular  relation  to 
the  subject  of  your  inquiry,  but  Section  4  of  Chapter  270,  Public  Laws  1915, 
(the  original  act  regulating  tl)e  practice  of  architecture)  Avhich  directly 
bears  upon  your  inquiry,  reads  as  follows: 

"Sec.  4.  Any  person  not  registered  under  this  act  who  shall  ad- 
vertise or  put  up  a  sign  or  card  or  other  device,  or  in  any  other  way 
hold  himself  out  to  the  public  as  an  architect,  shall  be  guilty  of  a 
misdemeanor  and  punished  by  a  fine  of  not  exceeding  fifty  dollars 
($50).  Provided,  however,  that  nothing  herein  shall  prevent  any 
person  from  making  plans  or  data  for  buildings  for  themselves  or 
other  persons,  if  the  person  so  furnishing  such  plans  or  data  shall 
not  hold  himself  out  as  an  architect,"  etc. 

Many  chapters  have  been  written  into  the  law  during  recent  years,  with 
the  apparent  purpose  of  dignifying  some  occupation  into  a  profession  by 
giving  it  an  exclusive  status,  and  of  protecting  those  who  are  engaged  in  it. 
They  usually  define  "practice,"  require  examinations  by  a  board,  and  the 
issuing  of  a  certificate  or  license  to  the  successful  applicant.  Unlicensed 
practice  of  the  profession  or  occupation  is  then  forbidden,  under  pain  of 
law.  The  law  we  are  considering  is  unique  amongst  them  on  account  of 
the  absence  of  several  features  common  to  these  acts. 

No  statute  could  add  dignity  to  the  practice  of  architecture,  already 
one  of  the  noblest,  as  well  as  one  of  the  most  ancient,  of  all  the  professions. 
It  is  classed  with  sculpture,  painting,  music  and  poetry,  in  the  group  of  the 
five  greater  arts,  known  as  "The  Fine  Arts."  It  yields  to  none  of  them 
in  its  usefulness,  its  visual  expression  of  beauty  and  majesty.  It  is,  perhaps, 
the  most  honored  of  them  all,  because  it  creates  the  most  enduring  and  the 
most  awe-inspiring  monuments  of  civilization,  but  it  is  also  a  trade,  and 
this  statute  is  supposed  to  regulate  it  and  protect  those  who  engage  in  it. 

We  notice  that  the  statute  does  not  directly  forbid  the  practice  of  archi- 
tecture by  an  unlicensed  person,  or  rather  by  a  person  who  has  not  passed 
the  board.  Even  Section  eight,  which  applies  to  persons  who  have  not 
registered  certificates  after  having  obtained  them,  is  practically  of  the 
same  effect  as  Section  four.  We  may,  therefore,  eliminate  that  phase  of 
the  matter,  and  I  think  we  need  not  consider  any  inference  as  to  "holding 
out"  which  might  otherwise  be  drawn  from  the  fact  itself  of  such  practice. 
We  are  left  to  consider  whether  or  not  a  person,  by  the  use  of  such  terms 
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as  "Architectural  Designer,"  "Building  Designer,"  advertises  or  "holds  him- 
self out"  as  an  architect,  in  violation   of  this   statute. 

The  word  "design"  (v)  is  defined  in  Webster's  Dictionary  as  follows: 
(2)  "To  draw  the  preliminary  outline  or  main  features  of;  to  sketch  for  a 
pattern  or  model;  to  delineate;  to  trace  out;  to  draw";  and  the  word  "design" 
(n)  is  defined:  (1)  "A  preliminary  sketch;  an  outline  or  pattern  of  the  main 
features  of  something  to  be  executed,  as  of  a  picture,  a  decoration,  or  a  build- 
ing; a  delineation;  plan." 

Referring  now  to  the  cases  in  which  the  term  "architect"  has  been  defined 
by  the  courts,  we  cite  a  few:  "One  who  makes  plans  and  specifications  for  a 
building  and  superintends  its  construction,"  Payne  v.  DeVane,  77  Cal.  App., 
399  (quoting  Webster's  Dictionary);  "An  architect  is  one  who  makes  it  his 
occupation  to  form  or  devise  plans  or  designs  and  to  draw  up  specifications 
for  buildings  or  structures,  and  to  superintend  their  construction,"  People 
ex  rel  Laist  v.  Lower,  251  111.,  527;  "An  architect  is  a  person  'skilled'  in  the 
art  of  building;  one  who  understands  architecture  or  makes  it  his  occupation 
to  form  plans  and  designs  of  buildings  and  to  superintend  the  artificers  em- 
ployed," Wilson  and  Edivards  v.  Greenville,  65  S.  C,  426. 

The  statute.  Section  9,  defines  architecture  as  being:  "For  the  purpose  of 
this  act,  architecture  is  defined  to  be  the  art  of  designing  for  the  safe 
and  sanitary  construction  of  buildings  for  public  and  private  use,  as  taught 
by  the  various  colleges  of  architecture  recognized  by  the  American  Institute 
of  Architects." 

Architecture  is,  therefore,  regarded  by  this  law  as  the  subject  of  a  distinct 
branch  of  study,  as  requiring  training,  much  theoretical  knowledge  as  well 
as  skill  and  artistic  ability,  of  a  standard  fixed  by  the  profession,  the  subject 
of  approval  by  high  authority;  in  fact,  a  specific  board. 

I  cannot  see  that  in  the  use  of  the  terms  "Architectural  Designer"  and 
"Building  Designer"  any  claim  is  made  to  such  superior  attainments  or 
that  the  user  of  these  terms  can  be  held  to  "hold  himself  out"  as  an  architect. 
He  is  not  an  architect  according  to  the  accepted  definitions  of  that  word, 
or,  in  my  judgment,  according  to  the  popular  conception  of  the  profession. 

Perhaps  the  Court  may  have  to  give  a  more  restricted  meaning  to  the 
term  as  used  in  this  act,  in  order  to  apply  it  with  any  certainty.  The  Illinois 
statute,  reviewed  in  People  ex  rel.  Laist,  supra,  is  similar  in  wording  to 
the  North  Carolina  statute,  but  it  makes  the  practice  of  architecture,  with- 
out a  certificate,  a  misdemeanor,  and  is  easily  applied.  In  the  North  Caro- 
lina statute  it  is  probable  that  the  Court  will  hold  that,  reading  the  statute 
generally,  it  forbids  a  person  holding  himself  out  as  a  licensed  architect, 
which  would  align  this  law  with  others  of  like  character,  and  which  is 
probably  just  what  it  means. 

I  can  readily  understand  the  anxiety  of  the  Board  about  the  enforcement 
of  this  law,  because  the  principle  of  protection  in  it  is  so  narrow,  depend- 
ing on  the  good  judgment  of  the  public  in  preferring  to  do  business  with  a 
regular,  rather  than  an  irregular,  practitioner.  Perhaps  that  is  as  far 
as  the  legislature  was  willing  to  go;  and  considering  the  inconvenience  to  the 
public  which  might  have  followed  a  stricter  law,  we  cannot  say  that  the 
limit  was  not  a  wise  one.    At  any  rate,  the  fact  that  a  person  chooses  a  less 
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skilled  person  for  the  job  does  not  show  that  he  does  not  understand  the  dif- 
ference between  an  architect  and  a  carpenter.  It  is  oftener  out  of  compas- 
sion  for  his  pocket  book. 

Returning  to  the  proviso,  one  who  "makes  plans"  is  a  "designer,"  acccording 
to  the  foregoing  definition,  and  I  think  the  terms  "Architectural  Designer" 
and  "Building  Designer"  are  descriptive  of  that  work.  Again,  the  act 
permits  any  person  to  make  plans  and  data  for  other  persons.  There  is  no 
restriction  that  his  service  shall  be  casual.  He  may  do  these  things  when 
he  pleases,  and  as  often  as  he  pleases.  I  think  with  the  right  to  do  the  work 
goes  the  right  to  describe  it  in  apt  English. 

In  my  opinion,  the  use  of  the  terms  "Architectural  Designer"  and  "Build- 
ing Designer,"  to  describe  such  business,  is  not  a  violation  of  this  statute. 


Sheriff's   Commissions;    None  on   Certificate  of   Land  Sales  Where    the 

County  is  Pltjciiaser 

6    January,   1932. 

C.  S.  8049,  dealing  with  the  manner  of  settlement  by  the  sheriff  for  the 
county  taxes,  provides  that  he  shall  be  charged  with  the  sums  appearing 
by  the  tax  list  as  due  for  the  county  taxes,  but  shall  be  allowed  to  deduct 
therefrom,  as  prescribed  by  law  in  regard  to  settlement  of  State  taxes,  (see 
C.  S.  8042),  taxes  of  insolvents,  uncollectible  poll  taxes,  and  the  amount  of 
county  tax  on  the  lands  bid  off  by  the  county,  and  certain  costs  and  fees 
specified  in  the  section. 

Section  8042,  which  is  the  Section  providing  for  fixing  the  time  and 
providing  the  manner  of  settlement  by  the  sheriff  of  State  taxes,  fixes  the 
commissions  of  the  sheriff,  not  only  for  the  collection  of  State  taxes,  but 
for  "county,  township,  school  district  or  other  purposes  whatsoever."  It 
is  5  per  cent  on  all  sums  up  to  $50,000,  and  2%  per  cent  on  all  sums  in 
excess  thereof;  and  further  provision  is  made  for  commission  on  taxes  col- 
lected under  Schedule  "B." 

The  sheriffs  are  allowed  fees  covering  every  phase  of  the  process  of  the 
sale  of  land  for  taxes.     (See  C.  S.  8009.) 

It  cannot  be  said  that  the  sale  of  land  for  taxes,  at  which  sale  the  county 
becomes  the  purchaser  and  receives  the  certificate,  is  iii  any  sense  a  collec- 
tion of  the  taxes,  even  under  the  old  system.  The  county  which  purchased 
lands  at  a  tax  sale,  acquired  only  a  lien  in  the  nature  of  a  mortgage  for 
the  taxes,  which  lien  had  to  be  foreclosed.  Under  the  present  tax  foreclosure 
proceeding,  the  sale  of  the  land  for  taxes  and  the  issuing  of  a  certificate 
therefor  by  the  sheriff  has  become  a  very  small  part  of  the  actual  collection 
of  the  taxes,  in  fact,  only  the  beginning.  For  his  services  in  connection 
with  this  sale,  the  sheriff  is,  as  we  have  already  seen,  compensated.  You 
Avill  note,  in  Section  8049,  (dealing  with  the  manner  of  settlement  for 
county  taxes),  the  amount  of  county  tax  on  lands  bid  off  by  the  county  is 
classified  with  insolvents  and  uncollectible  poll  taxes,  \vhich  together  form 
the  amount  to  be  deducted  from  the  sums  for  which  the  sheriff  is  liable. 
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I  think  this  classification  and  this  manner  of  dealing  with  such  certificates 
is  conclusive  that  the  sheriff  is  not  entitled  to  commission  on  amounts 
represented  by  certificates  of  land  sales  where  the  county  is  the  purchaser. 


Postponement  of  Sale  of  Land  for  DEai^iNQUENT  Taxes;    1931 

29   March,   1932. 

In  accordance  with  our  telephone  conversation,  I  have  considered  the 
various  statutes  to  which  you  referred.  Chapters  342  and  160  of  1931,  C.  S. 
1334.48  and  C.  S.  8012. 

In  a  letter  of  31  August,  1931  to  Mr.  C.  M.  Johnson,  Director  of  Local 
Government   (dealing  primarily  with  another,  but  related,  subject),  I  said: 

It  will  be  observed  that  this  Chapter  342  limits  the  postponement 
of  sale  of  land  for  delinquent  taxes,  as  therein  permitted,  to  such 
sales  for  the  year  1931. 

A  further  examination  of  the  chapter  this  morning  confirms  the  view 
then  expressed.  You  will  note  that  the  postponement  authoi'ized  was  to 
"not  later  than  the  first  Monday  in  November,  1931."  All  references  in 
the  act  are  to  taxes  and  procedure  with  respect  to  the  tax  year,  1931. 
Section  2  also  seems  to  be  conclusive  "that  this  act  shall  apply  only  to  such 
taxes  as  are  now  due  and  unpaid." 

Chapter  160  has  no  relation  to  your  inquiry,  neither  does  C.  S.  8012,  as 
carried  forward  in  Michie's  North  Carolina  Code  of  1931. 

Sale  of  land  for  taxes  for  this  year  is  governed  by  C.  S.  1334.48,  or 
Chapter  213,  Public  Laws  of  1927,  as  amended.  This  statute,  still  in  force, 
sets  out  the  duties  of  the  sheriff  with  respect  to  report  of  taxes  collected 
and  order  of  commissioners  for  sale  of  land,  the  sale  to  take  place  on  the 
first  Monday  in  June. 


Notaries  Public  Must  Use  Seal  in  Proofs  or  Acknowledgments;    Justice 
OF  Peace  can  use  Scroll 

1    April,    1932. 

Your  telegram  just  received.  A  justice  of  the  peace  may  use  a  scroll 
as  a  seal  in  this  State.  Quite  likely  your  reference  is  to  acknowledgments 
or  proofs  before  justices  of  the  peace,  rather  than  notaries  public. 

A  notary  public  should  have  and  use  an  official  seal.     C.  S.  3197: 

Official  acts  by  notaries  public  shall  be  attested  by  their  notarial 
seals. 

Under  C.  S.  3305,  the  Clerk  of  the  Superior  Court  passes  on  all  certificates 
of  acknowledgments  and  proofs,  and  orders  them  to  registration.  In  Peele  v. 
Corey.  196,  N.  C,  83,  it  appeared  that  the  Clerk  had  certified  the  due  execution 
of  the  instrument  "as  appears  from  foregoing  seals  and  certificates."  The 
acknowledgment  taken  before  a  notary  public  was  not  attested  by  his  seal. 
The  Court  sustained  the  validity  of  the  instrument  and  its  registration  ap- 
parently upon  the  theory  that  the  Clerk  of  the  Superior  Court  had  passed 
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on  and  judicially  determined  correctness  of  proof  or  acknowledgment  of  the 
instrument. 

If  the  papers  to  which  you  refer  were  acknowledged  or  proven  before 
notaries  public  without  the  official  seal,  the  notary  may  affix  his  seal  at  any 
time  before  registration,  or  affix  it  afterwards  and  have  the  instrument 
registered  anew. 

Regardless  of  the  case  of  Peele  v.  Corey  referred  to  above,  it  is  certainly 
the  part  of  wisdom  to  have  any  acknowledgments  or  proofs  before  notaries 
public  attested  by  their  official  seals. 


PO.STI'ONEMENT    OF    SaLE    OF    LaND    FOR    DELINQUENT    TAXES  ;     MUNICIPALITIES 

8   April,   1932. 

Your  letter  of  April  5  received.  With  respect  to  postponement  of  sale  of 
land  for  delinquent  taxes  by  counties,  I  send  you  herewith  copy  of  my 
letter  of  March  29  to  Mr.  B.  L.  Fentress,  County  Attorney  of  Guilford  County. 

"With  respect  to  municipalities.  Chapter  296,  Public  Laws  of  1931,  amended 
the  Local  Government  Act  (Chapter  60,  Public  Laws  of  1931)  in  the  following 
respects : 

All  cities  and  towns  shall  be  subject  to  the  provisions  of  chapter 
two  hundred  thirteen  of  the  Public  Laws  of  one  thousand  nine 
hundred  twenty-seven,  as  amended.  Except  as  the  context  may  other- 
wise show,  and  for  the  purpose  of  applying  the  provisions  of  said  act 
to  cities  and  towns,  the  following  words  and  phrases  in  said  act  shall 
be  deemed  to  have  the  following  meanings  when  applied  to  cities 
and  towns,  viz. ;  "county  commissioners"  shall  mean  the  governing 
body  of  a  municipality;  "county"  shall  mean  a  municipality; 
"township"  shall  mean  taxing  district:  "county-town"  shall  mean  the 
municipality. 

And  again,  by  the  same  amendment: 

In  applying  the  provisions  of  Section  four  of  said  Chapter  two 
hundred  thirteen  to  cities  and  towns,  duties  required  to  be  performed 
on  the  first  Monday  in  May  shall  be  deemed  duties  to  be  performed 
on  the  second  Monday  in  May  and  duties  required  to  be  performed 
on  the  first  Monday  in  June  shall  be  deemed  duties  required  to  be 
performed  on  the  second  Monday  in  June. 

These  amendments  as  quoted  apply  to  municipalities  the  provisions  of 
Chapter  213,  Public  Laws  of  1927,  as  amended,  to  sale  of  land  for  delinquent 
taxes.  By  these  amendments  the  town  tax  collector  is  required  on  the 
second  Monday  in  May  to  make  report  in  full  to  the  governing  body  of 
the  municipality  of  uncollected  taxes  for  the  current  tax  year. 

The  governing  body  of  the  municipality  shall  thereupon  order  sale  of  all 
land  for  taxes  where  the  taxes  have  not  been  paid,  the  said  sale  to  take 
place  on  the  second  Monday  in  June. 
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Sale  of  Real  Estate  for  Delinquent  Taxes — General  Assembly  Validating 

21  April,  1932. 

Your  telegram  received.  Undoubtedly,  the  General  Assembly  of  1933  can 
pass  an  act  confirming  and  validating  all  sales  of  real  estate  for  delinquent 
taxes  held  and  conducted  this  year  on  some  date  other  than  that  fixed  by 
statute.  Chapter  160,  Public  Laws  of  1931,  is  such  an  act  passed  by  the  last 
General  Assembly  with  relation  to  such  sales  made  in  1930  on  dates  other 
than  those  fixed  by  the  statute. 


Tax  Liens;    Foreclosltre  by  County';    Remedy" 

22  June,   1932. 

The  question  in  your  recent  letter  may  be  succinctly  stated  as  follows: 
Does  present  C.  S.  8037,  as  amended,  provide  an  exclusive  remedy  for  the 
foreclosure  of  tax  liens  by  a  county,  or  may  the  county,  in  addition  to  the 
remedy  therein  provided,  proceed   under  C.   S.  7990? 

In  Neiv  Hanover  County  v.  Whiteman,  190  N.  C,  332,  the  Court  held  that 
the  county  might  proceed  under  C.  S.  8037  to  foreclose  the  tax  sale  certifi- 
cate, or  it  might  foreclose  its  original  tax  lien  under  C.  S.  7990.  This  opinion 
was  rendered  21  October,  1925,  and,  therefore,  prior  to  the  tax  foreclosure 
act,  Chapter  221,  Public  Laws  of  1927.  The  act  of  1927  repealed  certain  sec- 
tions of  the  Consolidated  Statutes  as  therein  set  forth,  and  rewrote  and  re- 
enacted  Section  8037.  That  and  other  Sections  pertaining  to  the  sale  and 
foreclosure  of  land  for  taxes  were  amended  by  the  General  Assemblies  of 
1929  and  1931. 

We  have  no  case  from  the  Supreme  Court  directly  passing  on  the  question 
you  raise.  The  following,  however,  are  cases  dealing  with  these  foreclosure 
statutes : 

Hines  v.  Williams.  198  N.  C,  420— decided  March  5,  1930. 
Orange  Co.  v.  Jenkins,  200  N.  C,  202— decided  January  27,  1931. 
SJiales    Products    Co.    v.    Cement    Co..    200    N.    C,    226 — decided 
January  27,  1931. 

Kirkman  v.  Stokes,  201  N.  C,  9— decided  May  20,  1931. 
Orange  Co.   v.  Wilson,  202  N.  C,  424— decided   March  23,   1932. 

The  reasoning  and  language  in  Shales  Products  Co.  v.  Cement  Co.,  200 
N.  C,  226,  are  favorable  to  the  view  that  C.  S.  7990  is  still  in  force  and 
applicable  in  the  foreclosure  of  the  original  tax  lien.  The  reasoning  and 
the  result  in  Orange  Co.  v.  Wilson,  202  N.  C,  424,  support  the  other  view — 
that  is,  that  the  recent  tax  foreclosure  acts  are  exclusive  on  the  subject. 

Upon  a  consideration  of  all  these  cases,  I  am  of  opinion  that  the  better 
view  is  that  the  Supreme  Court  would  hold  that  C.  S.  7990  is  still  in  force, 
and  the  county  may,  under  that  statute,  proceed  to  foreclose  its  original 
tax  liens  as  decided  in  the  New  Hanover  case  prior  to  the  foreclosure  act 
of  1927  and  amendments  thereto.  Of  course,  I  cannot  be  sure  of  this  in 
advance  of  an  opinion  from  the  Supreme  Court.  Studying  all  of  the  opinions 
together,  the  drift  of  the  reasoning  in  the  cases  would  seem  generally  to  be 
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toward,  and  in  support  of,  the  view  that  C.  S.  7990  is  still  in  force  and 
available  for  foreclosure  of  the  original  tax  lien,  when  the  suit  is  brought 
by  a  county  or  other  municipal  corporation  under  its  provisions,  as  was 
done  in  the  New  Hanover  case. 

You  will,  of  course,  understand  that  the  views  I  here  express  cannot  be 
a  ruling  or  oflficial  opinion  of  this  office,  binding  upon  or  protective  to  any 
public  official.  Frankly,,  I  think  it  would  be  well  to  constitute  a  case  so  as 
to  have  this  matter  passed  upon  and  determined  by  the"  Supreme  Court. 
This  suggestion  was  heretofore  made  by  the  Department  through  Mr.  Nash, 
but  as  stated  above,  I  am  unable  to  find  that  any  case  has  come  to  the 
Supreme  Court  positively  determinative  of  the  question  submitted. 


Taxation — Sale  of  Land;    no  Penalty  or  Interest  Between  June  2  and 

Date  of  Sale 

27  September,  1932. 

Your  letter  of  September  23  received.  Section  805  of  the  Machinery 
Act  of  1931  provides  for  penalties  for  delayed  payment  of  taxes,  the 
highest  rate  applicable  being  that  of  4  per  cent  where  payment  is  made 
after  the  first  day  of  May  or  on  or  before  the  first  day  of  June.  No  pro- 
vision is  made  for  the  imposition  of  such  penalty  on  account  of  delayed 
payment  after  the  first  day  of  June.  This  is  so,  no  doubt,  because  by 
Section  4,  Chapter  213,  Public  Laws  of  1927,  county  commissioners  are 
directed  to  order  sale  of  land  for  taxes  on  the  first  Monday  in  May,  the 
sale  to  take  place  on  the  first  Monday  in  June. 

The  penalty  of  4  per  cent,  then,  applies  to  all  taxes  paid  after  the  first  day 
of  May. 

Chapter  342,  Public  Laws  of  1931.  authorizes  postponement  of  sale  of 
land  for  non-payment  of  taxes  to  the  first  Monday  in  November,  1931,  limit- 
ing such  postponement  to  such  taxes  as  were  then  due  and  unpaid.  This 
act  was  ratified  May  4,  1931.  Chapter  342  applied  the  interest  rate  established 
by  C.  S.  8037  as  amended,  fiom  the  first  Monday  in  June,  1931,  the  same 
as  if  the  lands  had  been  sold  on  that  date.  This  was  evidently  done  to  take 
care  of  the  situation  produced  by  extension  of  the  time  for  the  sale  of  land 
for   taxes   for  the   year   1931,   authorized   by   Chapter   342   of   1931. 

This  application  of  the  interest  rate  so  as  to  begin  it  on  the  first  Monday 
in  June,  1931,  has  no  relation  to  land  sales  except  those  for  the  year  1931. 

C.  S.  S037,  as  amended  from  time  to  time,  provides  that  the  certificate  of 
sale  shall  bear  interest  "from  the  date  of  sale."  It  follows,  then,  that  the 
penalty  under  Section  805  of  the  Machinery  Act  cannot  exceed  4  per  cent, 
and  the  interest  rate  as  set  out  in  C.  S.  8037,  as  amended,  does  not  begin 
until  the  date  of  sale.  Neither  interest  nor  penalty  is  chargeable  between 
June  2  and  the  date  of  sale.  Where  the  sale  of  land  for  taxes  was  postponed 
this  year  to  a  date  later  than  the  first  Monday  in  June,  the  delinquent  taxes 
will  not  begin  to  bear  interest  until  the  date  of  sale. 
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